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I.  DEFINED TERMS 

1. For convenience, the following defined terms are used in this factum: 

(a) “Act” means the Rental of Residential Property Act, R.S.P.E.I. 1988, c. R-
13.1; 

(b) “Attorney General” means the Attorney General of Prince Edward Island; 

(c) “Commission” means the Island Regulatory and Appeals Commission; 

(d) “Court” means the Supreme Court of Prince Edward Island; 

(e) “Director” means the Director of Residential Rental Property appointed 
pursuant to section 4 of the Act;  

(f) “Landlord” means “lessor” as that term is defined in section 1(h) of the Act; 

(g) “home” means “premises” as that term is defined in section 1(p) of the Act;  

(h) “rental agreement” has the same meaning as defined in section 1(o) of 
the Act; and 

(i) “Tenant” means “lessee” as that term is defined in section 1(g) of the Act. 

II.  CONTENTS OF THE APPLICATION RECORD 

2. The application record filed by the Attorney General includes a draft order seeking to 

suspend “the eviction of persons from their residences, pursuant to orders issued by the 

Director of Residential Rental Property or the Island Regulatory and Appeals Commission 

or writs of possession.”  However, the record is silent as to the jurisdiction of the Court to 

grant this type of relief in relation to statutory administrative decision-makers like the 

Director and the Commission.  This factum will try to identify – and describe the boundaries 

of – the legal authority that is available to the Court in these unique circumstances. 

3. The application record filed by the Attorney General also speaks generally of “orders” for 

eviction issued by the Director and the Commission.  The record does not distinguish 

between the variety of grounds that may result in an order terminating a tenancy in Prince 

Edward Island.  Only one such ground is the non-payment of rent.  While the Attorney 

General does discuss evictions for failing to pay rent, the record is silent as to other 

grounds that may exist for eviction.  In exceptional cases, some of those grounds may be 

considered urgent or emergent.  In addition, not every order issued by the Director and 

the Commission is registered with the Court for enforcement.  Orders may be enforced 

directly by Landlords or representatives of Landlords.  This factum will try to summarize 
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the operation of the Act – including the various bases for eviction – for the purpose of 

assisting the Court in understanding the scope of any relief that it may grant in this case. 

4. Finally, the application record filed by the Attorney General speaks to the treatment of 

orders registered in the Court, the enforcement of such orders by officers of the Court1 

who are working under the direction of the Court and the Registrar,2 and the health and 

safety of those officers.  This factum will not speak to those subjects.  They appear to fall 

squarely within the authority of the Attorney General.  

III.  ORDINARY OPERATION OF THE LEGISLATION 

A.  Overview 

5. The Act governs residential tenancy relationships in Prince Edward Island.3  It creates the 

office of the Director4 and empowers the Director to hear and decide disputes arising out 

of these tenancy relationships.5  The disputes take the statutory form of applications to the 

Director.  Within the context of an application by a Landlord or a Tenant, the powers of the 

Director are broad.  For example, the Director may authorize the termination of a rental 

agreement6 or order that possession of a home be surrendered to a Landlord.7  However, 

absent an application, the functions of the Director are very limited under the Act.8  The 

Director is not able to grant relief to a Landlord or Tenant without an application and is 

also unable to grant prospective relief to all Landlords or Tenants.  

6. Orders issued by the Director may be appealed to the Commission.9  The Commission 

conducts a de novo hearing and may confirm, vary, or reverse an order made by the 

                                                

1 See Sheriffs Act, R.S.P.E.I. 1988, c. S-4.1, s. 3(1). 
2 See Sheriffs Act, R.S.P.E.I. 1988, c. S-4.1, s. 4(1). 
3 Rental of Residential Property Act, R.S.P.E.I. 1988, c. R-13.1, s. 2 [Act] [Tab A].  
4 Act, ibid. s. 4(1) [Tab A].  
5 Act, ibid. s. 4(2)(d) [Tab A].  
6 Act, ibid. s. 8(e) [Tab A]. 
7 Act, ibid. s. 8 (d.3) [Tab A].  
8 Act, ibid. s. 4(2) [Tab A]. 
9 Act, ibid. s. 25 [Tab A].  

https://www.princeedwardisland.ca/sites/default/files/legislation/S-04-1-Sheriffs%20Act.pdf
https://www.princeedwardisland.ca/sites/default/files/legislation/S-04-1-Sheriffs%20Act.pdf
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Director.10  Decisions made by the Commission may be appealed to the Court on a 

question of law only.11 

7. Orders issued by the Director and the Commission may be filed with the Court and 

enforced as if they were an order of the Court.12  It is important to note that, with few 

exceptions, an order made by the Director or the Commission is effective upon issuance.  

It is also important to note that not all orders issued by the Director and the Commission 

are actually registered with the Court or enforced through the Court and its officials. 

B.  Delivery of possession for non-payment of rent 

8. It is helpful to understand the operation of the Act in the context of a common dispute – 

eviction for the non-payment of rent.  This occurs when a Tenant does not pay rent on the 

date that it is due to a Landlord under the terms of a rental agreement.  This event may 

trigger the following processes.   

(i)  Notice of termination 

9. If the parties are unable to resolve the dispute and the Landlord wishes to terminate the 

rental agreement and obtain possession of the home, the Landlord can serve the Tenant 

with a notice of termination (“notice”) to terminate the agreement.13  After receiving the 

notice, the Tenant may do one of three things: (1) invalidate the notice by paying the rent 

due; (2) dispute the notice through the Director; or (3) accept the notice and give up 

possession of the home.  Each choice leads the parties down a different statutory path. 

(ii)  Tenant may invalidate the notice 

10. The Tenant may invalidate the notice by paying all rent due within ten days of the date 

that the notice was served by the Landlord.14  If all rent is paid within ten days, the rental 

agreement remains in effect and the Tenant maintains possession of the home.   

                                                

10 Act, ibid. s. 26(1) [Tab A].  
11 Act, ibid. s. 26(2) [Tab A].  
12 Act, ibid. ss. 8 and 26 [Tab A]. 
13 Form 4 (Notice of Termination by Lessor of Rental Agreement). 
14 Act, supra note 3, s. 13(2) [Tab A]. 
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(iii)  Tenant may dispute the notice 

11. If the Tenant wishes to dispute the notice (e.g. the amount owed), the Tenant may apply 

to the Director for an order setting aside the notice within ten days of receiving it.15  The 

dispute will be heard and an order issued by the Director.  

(iv)  Tenant may accept notice 

12. If the Tenant does not pay the rent owed within ten days and does not apply to set aside 

the notice, the Tenant is deemed to accept the termination of the rental agreement on the 

effective date in the notice.  

C.  Order for possession of the home 

13. If the Director hears the dispute about the notice and finds in favour of the Landlord (or 

the Tenant accepts the notice), the Landlord can file an application with the Director for 

an order delivering possession of the home.16  If granted, the Director orders that the 

Landlord be put into possession of the home.  This order may be relied upon by the 

Landlord to obtain possession.  The order may also be filed with the Court and enforced 

by the sheriff if that intervention is required by the Landlord.17   

D.  Appeal to the Commission 

14. An order of the Director may be appealed to the Commission within twenty days after 

receipt of the order.18  If no appeal is filed, the order made by the Director is final.19  The 

Commission must hear any appeal within thirty days.20  An order of the Commission may 

also be appealed to the Court within fifteen days on a question of law.21 

15. An order from the Commission may be relied upon by the Landlord to obtain possession 

of the home.  If no appeal is filed, the order of the Commission may also be filed with the 

                                                

15 Act, ibid. s. 16(1) [Tab A].  See also Form 6 (Application by Lessee to Set Aside Notice of Termination).  
16 Form 2 (Application for Enforcement of Statutory or Other Conditions of Rental Agreement).  
17 Act, supra note 3, ss. 8(d.3) and 8.1 [Tab A]. 
18 Act, ibid. s. 25(1) [Tab A].  
19 Act, ibid. s. 25(3) [Tab A].  
20 Act, ibid. s. 25(2) [Tab A].  
21 Act, ibid. s. 26(2) [Tab A].  
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Court22 and it may be enforced as if it was an order of the Court.23 

IV.  TYPES OF EVICTION ORDERS 

16. In Prince Edward Island, a Landlord may only terminate a rental agreement for cause.  In 

addition to the non-payment of rent, cause may include the failure of a Tenant to abide by 

the Act or terms of a rental agreement as well as situations where the Landlord requires 

the home for their personal use.24  The grounds for termination are prescribed by the Act.25  

Any of these grounds may form the basis for an order of the Director (or the Commission) 

to evict a Tenant from their home.   

17. It is therefore important to note the spectrum of activity that may result in an order of the 

Director (or the Commission).  For example, beyond the failure to pay rent,26 a Landlord 

may also terminate a rental agreement where:   

(a) the Tenant is consistently late to pay the rent;27 

(b) the Tenant breaches certain statutory conditions or terms of the rental 
agreement;28 

(c) the home has been damaged beyond reasonable wear and tear and the 
Tenant has not taken steps to repair the damage;29 

(d) the actions of the Tenant have seriously impaired the safety or other 
lawful rights of the Landlord or other tenants;30 

(e) the Tenant purported to assign the rental agreement or sublet the home 
without the consent of the Landlord;31 or 

(f) a fixed term rental agreement included an option to renew and the 
Tenant did not exercise the renewal option.32 

                                                

22 Act, ibid. s. 26(4) [Tab A].  
23 Act, ibid. s. 26(5) [Tab A].  
24 Act, ibid. s. 15 [Tab A]. 
25 Act, ibid. s. 12 [Tab A]. 
26 Act, ibid. s. 13(1) [Tab A]. 
27 Act, ibid. s. 13(3) [Tab A].  
28 Act, ibid. s. 14(1)(a) [Tab A].  
29 Act, ibid. s. 14(1)(b) [Tab A]. 
30 Act, ibid. s. 14(1)(e) [Tab A].  
31 Act, ibid. s. 14(1)(h) [Tab A]. 
32 Act, ibid. s. 14(1)(i) [Tab A].  
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18. A rental agreement may also be terminated where a Landlord intends to convert the home 

or use the home personally.  Examples include where the Landlord intends to:  

(a) occupy the home for herself, her spouse, children, parents, or parents-in-
law;33 

(b) convert the home to a use other than residential use;34 

(c) renovate the home and the renovations cannot occur while the Tenant 
occupies the home;35 or 

(d) demolish the home.36 

19. In summary, a rental agreement may be terminated, and a Tenant may be evicted from 

their home, by way of order of the Director (or the Commission) for a number of reasons 

that go beyond the non-payment of rent.  In many instances, those orders may not be filed 

with the Court.  Finally, in some exceptional cases, the termination of a rental agreement 

may be necessary on urgent or emergent grounds.  In most cases, this element of urgency 

or emergency is entirely absent.  The spectrum of grounds for terminating a rental 

agreement under the Act is therefore a relevant consideration for the Court in this 

application. 

V.  JURISDICTION 

A.  Statute 

20. The Court is a superior court of common law and equity with original jurisdiction for the 

province.37  All rules of equity and common law must be administered concurrently by the 

Court.38 

21. Section 18 of the Judicature Act is clear that the Court may, on its own initiative or upon 

motion by any person, stay any “proceeding” in the Court on such terms as it considers to 

                                                

33 Act, ibid. s. 15(1)(a) [Tab A]. 
34 Act, ibid. s. 15(1)(b) [Tab A]. 
35 Act, ibid. s. 15(1)(c) [Tab A]. 
36 Act, ibid. s. 15(1)(d) [Tab A]. 
37 Judicature Act, R.S.P.E.I. 1988, c. J-2.1, ss. 2 and 8(1) [Judicature Act] [Tab B]. 
38 Judicature Act, ibid., s. 39(1) [Tab B]. 
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be just.39  A “proceeding” is broadly defined to include “any … matter” before the Court.40  

Section 44 of the Judicature Act further vests the Court with the statutory authority to grant 

injunctive relief when it appears to be just or convenient to do so.41 

22. The Court may also grant relief against forfeiture on such terms as are considered just.42  

The power to grant relief against forfeiture is an equitable remedy and purely discretionary.  

Forfeiture, in the context of a provision like section 41 of the Judicature Act, generally 

means the transfer or loss of some interest that was security for the performance of an 

obligation.  Ordinarily, that obligation is the payment of money and, historically, forfeiture 

was limited to cases of contract.  The factors to be considered by the Court in deciding 

whether to grant relief from forfeiture are: (1) the conduct of the applicant; (2) whether the 

object of the right to forfeiture was essentially to secure the payment of money; and (3) 

the disparity between the value of the interest or property forfeited and the damage caused 

by the breach.43  According to the Supreme Court of Canada, the mere presence and 

operation of a statutory scheme does not preclude the relief from forfeiture under the 

Judicature Act.44 

  

                                                

39 Judicature Act, ibid., s. 18 [Tab B]. 
40 Judicature Act, ibid., s. 1(o) [Tab B]. 
41 Judicature Act, ibid., s. 44(1) [Tab B]. 
42 Judicature Act, ibid., s. 41 [Tab B]. 
43 Saskatchewan River Bungalows Ltd. v. Maritime Life Assurance Co., [1994] 2 S.C.R. 490 at 504 

[Saskatchewan River Bungalows] [Tab C].  Relief from forfeiture is not available in British Columbia in 
the context of a residential tenancy.  See Ganitano v. Metro Vancouver Housing Corporation, 2014 
BCCA 10.  The reasoning of the British Columbia Court of Appeal was driven by its conclusion that the 
residential tenancy legislation in that province was a comprehensive, all-inclusive, and exclusive 
scheme.  The availability of relief from forfeiture in the context of a residential tenancy is still an open 
question in other provinces.  For example, the Ontario Court of Appeal has cast doubt on the broad 
proposition that there is no relief from statutory forfeiture.  Instead, the Ontario Court of Appeal has 
endorsed a more nuanced approach that examines the statutory scheme in order to determine whether 
relief from forfeiture is precluded expressly or by implication.  See Poplar Point First Nation 
Development Corporation v. Thunder Bay (City), 2016 ONCA 934 at paras. 57 and 64.  In Prince 
Edward Island, section 5(1) of the Act expressly provides that the relationship between a Landlord and 
a Tenant is “one of contract.”  The common law rules regarding the effect of a material breach also 
continue to apply to rental agreements by virtue of section 5(2) of the Act, and the doctrine of frustration 
remains applicable under s. 5(3) of the Act.  Finally, the Act is silent as to whether the jurisdiction of the 
Director or the Commission is “exclusive.”  The Court, for its part, has not treated the Act as an exclusive 
scheme for the determination of all disputes between a Landlord and a Tenant.  See e.g. Totalcare Inc. 
v. Pawlowitsch, 2000 PESCTD 3, and Jorden v. Clark, 1993 CanLII 2897 (P.E.S.C.(T.D.)).   

44 Saskatchewan River Bungalows, ibid. at 505 [Tab C]. 

https://www.canlii.org/en/bc/bcca/doc/2014/2014bcca10/2014bcca10.html
https://www.canlii.org/en/bc/bcca/doc/2014/2014bcca10/2014bcca10.html
https://www.canlii.org/en/on/onca/doc/2016/2016onca934/2016onca934.html
https://www.canlii.org/en/on/onca/doc/2016/2016onca934/2016onca934.html
https://www.canlii.org/en/pe/pesctd/doc/2000/2000pesctd3/2000pesctd3.html
https://www.canlii.org/en/pe/pesctd/doc/2000/2000pesctd3/2000pesctd3.html
https://www.canlii.org/en/pe/pesctd/doc/1993/1993canlii2897/1993canlii2897.html
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B.  Rules of Court 

23. Rule 1.04(2) requires that any order from the Court be proportionate to the importance 

and complexity of the issues in the proceeding. 

24. Rule 1.05 provides that, when making any order, the Court may impose such terms and 

give such directions as are just in the circumstances. 

25. Rule 38.11(1)(a) states that, upon the hearing of an application, the Court may grant the 

relief being sought, dismiss the application, or adjourn the application in whole or part.  

The Court may also do so with or without any terms. 

26. Rule 38.12(1) allows that, where a person is affected by any order made by the Court 

without notice, that person may move to set aside or vary the order by filing a notice of 

motion that is served forthwith after the order comes to the attention of the affected person. 

C.  Inherent jurisdiction of the Court 

27. The inherent jurisdiction of a superior courts is broadly defined as “a residual source of 

powers, which the court may draw upon as necessary whenever it is just or equitable to 

do so.”45  These powers are not derived from any statute or rule of law.  Rather, they are 

derived from the very nature of the court as a superior court of law.  Inherent jurisdiction 

therefore operates to protect the administration of justice and ensure that justice is 

administered in an orderly, effective, and just manner.  Inherent jurisdiction should be 

exercised sparingly, cautiously, and only where essential.  And while a superior court can 

exercise its inherent jurisdiction in relation to matters that are regulated by statute or a rule 

of court, they cannot be exercised in a manner that contravenes a legislative provision.46  

Novelty, however, is not a barrier to the exercise of inherent jurisdiction by a superior 

court.47 

28. The inherent jurisdiction of a superior court includes extending assistance to statutory 

administrative decision-makers.   This inherent jurisdiction may be exercised to assist the 

                                                

45 I. H. Jacob, “The Inherent Jurisdiction of the Court” (1970), 23 Curr. Legal Probs. 23 at 51 [Jacob, 
“Inherent Jurisdiction”] [Tab D].  It is worth noting that, according to Jacob, the inherent jurisdiction of 
the Court includes the power “to control the conduct of its officers.”  This power of “control and 
protection” extends to “sheriffs.”  See Jacob, “Inherent Jurisdiction,” ibid. at 46-47 [Tab D]. 

46 Jacob, “Inherent Jurisdiction,” supra note 45 at 24 [Tab D]. 
47 R. v. Caron, 2011 SCC 5 at para. 27 [Caron] [Tab E]. 
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administration of justice where the subordinate body is “powerless to act and it is essential 

to avoid an injustice that action be taken.”48  An administrative decision-maker will be 

unable to act, for example, where there is a hole or gap in its enabling legislative scheme. 

29. In Caron,49 the Supreme Court of Canada set forth the principles to be considered when 

a superior court is being asked to exercise its inherent authority to assist activities that 

involve a subordinate decision-maker: 

(a) Intervention may occur where it is “essential to the proper administration 
of justice” and to “avoid an injustice.”  See Caron at paras. 26, 30, and 
35. 

(b) The trigger for intervention is where the subordinate decision-maker is 
“powerless to act” in relation to the injustice.  See Caron at paras. 26 
and 30. 

(c) Novelty is not an obstacle to the supervisory exercise of inherent 
jurisdiction.  See Caron at paras. 27 and 30-31. 

(d) Intervention does not have to occur in any particular category previously 
identified by a superior court.  See Caron at para. 29. 

(e) The exercise of inherent jurisdiction must not contravene existing 
legislation.  See Caron at para 32. 

30. The Supreme Court of Canada in Caron relies extensively on the seminal article published 

by Sir Jack Jacob in 1970.50  The article has been quoted with approval by apex courts in 

a number of Commonwealth jurisdictions, including Canada and the United Kingdom.51  

Upon review of that article, Jacob describes the inherent jurisdiction of Commonwealth 

superior courts to “render assistance” to subordinate decision-makers as follows: 

[T]he High Court also has power under its inherent jurisdiction to render 
assistance to inferior courts to enable them to administer justice fully and 
effectively … and to exercise general superintendence over the 
proceedings of inferior courts.52 

                                                

48 Caron, ibid. at para. 30 [Tab E]. 
49 Caron, ibid. at paras. 24-35 [Tab E]. 
50 Jacob, “Inherent Jurisdiction,” supra note 45 [Tab D], quoted with approval in Caron, ibid. [Tab E]. 
51 See e.g. Grobbelaar v. News Group Newspapers Ltd., [2002] UKHL 40 at para. 25, per Lord Bingham of 

Cornhill.  Lord Bingham described the definition of inherent jurisdiction offered by Jacob one that “has 
never perhaps been bettered.” 

52 Jacob, “Inherent Jurisdiction,” supra note 45 at 48-49 [Tab D]. 

https://www.bailii.org/uk/cases/UKHL/2002/40.html
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31. For example, superior courts have exercised inherent jurisdiction to assist subordinate 

decision-makers and avoid injustice in a variety of ways, including: 

(a) protecting subordinate decision-makers from contempt; 

(b) ordering public interest funding for proceedings occurring before a 
subordinate decision-maker; and 

(c) restricting access to the subordinate decision-maker to prevent abuses of 
its process.53 

To borrow the words of Jacob, “[t]he inherent jurisdiction of the court may be invoked in 

an apparently inexhaustible variety of circumstances and may be exercised in different 

ways.”54 

VI.  APPLICATION OF THE PRINCIPLES TO THE DIRECTOR AND COMMISSION 

32. Upon review of the case law, the proper analytical framework for the Court, when deciding 

whether to assist the Director and the Commission in this unique case, appears to be two-

fold:55 

(a) First, the Court ought to determine whether or not it has inherent jurisdiction 
to intervene.  This will involve consideration of whether intervention is 
necessary to ensure the proper administration of justice and avoid an 
injustice, whether the subordinate decision-maker is unable to act in 
relation to the injustice, and whether intervention would contravene any 
existing legislative provision.     

(b) Second, the Court ought to determine whether to exercise its jurisdiction in 
this particular case.  This will involve consideration of the evidentiary record 
before the Court and the parameters that ought to be attached to any relief. 

33. In the paragraphs that immediately follow, this section of the factum will consider the first 

element of this analytical framework in light of the application record filed by the Attorney 

General.  In the next section of the factum, the second element of the framework is 

discussed in general terms.  A series of relevant considerations are identified for the Court 

in the event that it grants relief.  The considerations relate to the potential scope – or terms 

– of any order issued by the Court.  The arguments presented by the Commission reflect 

                                                

53 Caron, supra note 47 at paras. 26-29 [Tab E].  
54 Jacob, “Inherent Jurisdiction,” supra note 45 at 23 [Tab D]. 
55 This two-step analysis was undertaken by the Supreme Court of Canada in Caron, supra note 47 at 

paras. 24-35 (existence of inherent jurisdiction) and paras. 36-45 (application to the record) [Tab E]. 
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its limited role as a friend of the Court.  The Commission is unable, by virtue of its statutory 

function as a quasi-judicial decision-maker and its narrow appointment in this proceeding, 

to advance a position on the merits of the application.  

34. Upon review of the record, it appears that the most compelling legal argument available 

to the Attorney General in relation to the Director and the Commission is that the 

intervention of the Court is necessary to ensure the proper administration of justice within 

the province and to avoid injustice.  On March 16, 2020, the Lieutenant Governor in 

Council declared a public health emergency in Prince Edward Island.  On March 22, 2020, 

the Chief Public Health Officer (the “CPHO”) issued an order directing certain residents to 

self-isolate for a period of 14 days.  In addition, the CPHO has directed all residents of 

Prince Edward Island to adhere to a physical distance of two metres when interacting with 

other individuals.  On March 31, 2020, the CPHO issued a further order directing that non-

essential services be unavailable to the public.  In the considered opinion of the CPHO, 

eviction orders are not an essential service.  According to the latest evidence of the CPHO, 

it is also not known how many residents of Prince Edward Island will be required to self-

isolate during the course of this pandemic. 

35. This public health emergency, and the concomitant requirement of self-isolation, has 

created serious economic hardship for many residents of Prince Edward Island.  This 

hardship was – and is – beyond the control of all residents.  Neither diligence nor prudence 

could have prevented this unprecedented situation.  Without intervention by the Court, the 

legitimate administrative justice system that has been established by the Act may work an 

injustice for Tenants and, in addition, have the unintended effect of undermining the 

mandatory directions issued by the CPHO.  In the event that a Landlord insists on an order 

from the Director or the Commission terminating a rental agreement or delivering 

possession of a home, a Tenant may be unable to self-isolate and liable to a penalty on 

summary conviction.  This would generally not advance the proper administration of justice 

within the province or contribute to the mitigation of this public health emergency. 

36. As noted above, absent an application, the functions of the Director are very limited under 

the Act.56  The Director is not able to grant relief to a Tenant in the absence of an 

application.  Neither the Director nor the Commission is able to grant the general and 

                                                

56 Act, ibid. s. 4(2) [Tab A]. 
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prospective relief being sought by the Attorney General in this unique and exceptional 

situation. 

37. Intervention by the Court would not appear to be contrary to any provision in the Act. 

VII.  RELIEF BEING SOUGHT 

38. It is important to note that the relief being sought by the Attorney General is not a 

moratorium on evictions.  It does not prevent a Landlord from serving notice on a Tenant 

under the Act, and it does not assist a Tenant who fails to apply to the Director to set aside 

the notice.  As noted above, such a Tenant would be deemed to accept termination of the 

rental agreement.  The evidence of the CPHO also appears to recognize that, in certain 

exceptional circumstances, an order terminating a rental agreement or delivering 

possession of a home may be necessary on urgent or emergent grounds.  While the 

Attorney General speaks of “the Court” having the discretion to hear and decide such 

exceptional matters, in most cases, the statutory processes set forth in the Act would 

actually be applicable.  In other words, an order from the Director or the Commission would 

be necessary at first instance.  An exception for urgent or emergent matters under the Act, 

or before the Court, is a relevant consideration if relief is granted. 

39. At the present time, public notices issued by the Court, the Director, and the Commission 

all contemplate the hearing and determination of cases involving issues of urgency or 

emergency.  

40. The duration of any order from the Court, and whether any time period ought to be tethered 

to the order issued by the CPHO on March 31, 2020, is also a relevant consideration. 

41. Given that any relief granted to the Attorney General would be without notice to affected 

parties, the publication of any order issued by the Court, and the ability of affected parties 

to vary or set aside that order, are further relevant considerations for the Court. 

42. Finally, it is important to note that the relief being sought by the Attorney General also 

does not suspend the legal obligations of Landlords or Tenants under rental agreements 

or the Act.  The relief being sought also does not suspend the operation of the Act.  

Tenants are still required to pay rent.  Landlords are still required to provide services for 

the use and enjoyment of the home.  And parties still must file the necessary documents 

with the Director in order to preserve their rights in any case where a dispute between a 
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Landlord and a Tenant cannot be resolved by the parties.  This is especially critical for any 

Tenant who has been served with notice to terminate a rental agreement.  Only Tenants 

who file an application with the Director to set aside the notice within the time period 

prescribed by the Act are extended protection by the relief being sought by the Attorney 

General. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 1st day of April, 2020. 

 

Jonathan M. Coady, Q.C. 
Stewart McKelvey 
65 Grafton Street 
Charlottetown, PE   C1A 8B9 

Telephone:  902.892.2485 
Fax:  902.566.5283 
Email:  jcoady@stewartmckelvey.com 
Lawyer for the Intervenor, 
Island Regulatory and Appeals Commission 

 

jcoady
JC Signature
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c 
RENTAL OF RESIDENTIAL PROPERTY ACT 

CHAPTER R-13.1 

PART I — INTERPRETATION, APPLICATION AND ADMINISTRATION 

1. Definitions 

In this Act 

(a) “Commission” means the Island Regulatory and Appeals Commission established 
under section 2 of the Island Regulatory and Appeals Commission Act R.S.P.E.I. 
1988, Cap. I-11; 

(b) “co-operative housing” means a housing project that is developed, owned and 
operated by a company incorporated as a co-operative under the Co-operative 
Associations Act R.S.P.E.I. 1988, Cap. C-23; 

(c) repealed by 2008,c.20,s.72; 

(d) “Director” means the Director of Residential Rental Property appointed under 
section 4; 

(e) “effective date” means the date this Act comes into force; 

(f) “fixed term rental agreement” means a rental agreement with a predetermined 
expiry date; 

(g) “lessee” means a person to whom permission is given, pursuant to a rental agreement, 
to occupy residential premises and includes his assigns and legal representatives; 

(h) “lessor” means the owner or other person permitting the occupation, pursuant to a 
rental agreement, of residential premises and includes his heirs, assigns, personal 
representatives and successors in title; 

(i) “mobile home” means a dwelling unit designed to be mobile and to be used, and that 
is used, as a permanent or temporary residence; 

(j) “mobile home park” means a parcel of land on which two or more mobile homes are 
located; 

(k) “mobile home site” means a parcel of land rented as space for and on which a lessee, 
under a rental agreement, is entitled to place a mobile home; 

(l) “non-profit housing” means a housing project that is developed, owned and 
operated by a company incorporated as a non-profit company under Part II of the 
Companies Act R.S.P.E.I. 1988, Cap. C-14; 

(m) “regulations” means regulations made under this Act; 

(n) “rent” means the amount of the consideration, whether or not in money, paid, given 
or agreed to be paid or given by a lessee to a lessor for occupancy of residential 
premises and for any service, privilege or thing that the lessor may provide for the 
lessee, whether or not a separate charge is made therefor; 
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(o) “rental agreement” or “agreement” means an agreement, whether written or oral, 
express or implied, whereby a lessor confers upon a lessee the right to occupy 
residential premises; 

(p) “residential premises” or “premises” includes 

(i) any house, dwelling, apartment, flat, tenement or other place that is occupied 
or may be occupied by a natural person as a residence or that part of any such 
place that is or may be occupied by a natural person as a residence, whether 
such residential premises are furnished, partly furnished or unfurnished, 

(ii) land rented as a mobile home site whether or not the lessor also rents that 
mobile home to the lessee, 

but does not include premises exempted by the regulations; 

(q) “residential property” means a building in which, and includes land on which, 
residential premises are situated; 

(r) “security deposit” means money or any property paid or given by a lessee of 
residential premises to be held by or for the account of the lessor as security for the 
performance of an obligation or the payment of a liability of the lessee; 

(s) “standard form” means the standard form of a rental agreement prescribed under 
section 9. 1988,c.58,s.1; 1991,c.18,s.22; 2008,c.20,s.72(82). 

2. Application 

This Act applies to rental agreements existing on the effective date or entered into or renewed 
on or after that date, notwithstanding any agreement, waiver or statement to the contrary. 
1988,c.58,s.2. 

3. Administration 

Repealed by 1991,c.18,s.22. 

4. Director 

(1) Subject to the Civil Service Act R.S.P.E.I. 1988, Cap. C-8, the Commission may appoint a 
person as the Director of Residential Rental Property. 

Functions 

(2) In addition to the functions hereinafter specifically set out, the functions of the Director 
include 

(a) providing information to the public to promote understanding of rights and 
responsibilities under this Act; 

(b) advising lessors and lessees with respect to matters relating to rental agreements; 

(c) receiving and investigating allegations of violations of rental agreements, or of this 
Act or the regulations; 

(d) holding hearings, giving notice thereof to the parties, determining matters of 
procedure at hearings and making decisions or orders with respect to matters relating 
to the rights of lessors or lessees arising pursuant to this Act or otherwise; 

(e) entering and inspecting residential premises, after serving an inspection order, for the 
purpose of carrying out his powers or duties under this Act or the regulations. 
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Entry 

(3) A lessor or lessee served with an inspection order pursuant to clause (2)(e) shall forthwith 
permit the Director entry to the residential premises in question. 

Injunction 

(4) Compliance with an inspection order may be enforced by injunction upon application by the 
Director to the court. 

Powers of commissioner 

(5) The Director, for the purpose of any hearing, has the powers of a commissioner under the 
Public Inquiries Act R.S.P.E.I. 1988, Cap. P-31. 

Delegation 

(6) The Director may delegate any of his functions under this Act, with the exception of those 
functions excluded by regulation. 

Transitional 

(7) The rentalsman appointed under section 2 of the Rent Review Act R.S.P.E.I. 1988, Cap. R-13 
shall act as and be deemed to be the Director until another is appointed in his stead. 
1988,c.58,s.4; 1991,c.18,s.22. 

PART II — TERMS OF RENTAL AGREEMENT NATURE OF RELATIONSHIP 

5. Nature of relationship 

(1) The relationship of lessor and lessee is one of contract and a rental agreement does not confer 
on a lessee an interest in land. 

Common law rules 

(2) Subject to this Part, the common law rules respecting the effect of the breach of a material 
covenant by one party to a contract on the obligation to perform by the other party apply to 
rental agreements. 

Frustration of contract 

(3) The doctrine of frustration of contract applies to rental agreements. 1988,c.58,s.5. 

STATUTORY CONDITIONS 

6. Residential premises 

Notwithstanding any agreement, waiver, declaration or other statement to the contrary, where 
the relationship of lessor and lessee exists in respect of residential premises by virtue of this 
Act or otherwise, there shall be deemed to be a rental agreement between the lessor and 
lessee, with the following conditions applying as between the lessor and lessee as statutory 
conditions governing the residential premises: 

1. Condition of Premises 

The lessor shall keep the premises in a good state of repair and fit for habitation during the 
tenancy and shall comply with any enactment respecting standards of health, safety or 
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housing notwithstanding any state of non-repair that may have existed at the time the 
agreement was entered into. 

2. Services 

Where the lessor provides or pays for a service or facility to the lessee that is reasonably 
related to the lessee’s continued use and enjoyment of the premises, such as heat, water, 
electric power, gas, appliances, garbage collection, sewers or elevators, the lessor shall not 
discontinue providing or paying for that service to the lessee without permission from the 
Director. 

3. Good Behaviour 

The lessee and any person admitted to the premises by the lessee shall conduct themselves in 
such a manner as not to interfere with the possession, occupancy or quiet enjoyment of other 
lessees. 

4. Obligation of the Lessee 

The lessee shall be responsible for the ordinary cleanliness of the interior of the premises and 
for the repair of damage caused by any wilful or negligent act of the lessee or of any person 
whom the lessee permits on the premises, but not for damage caused by normal wear and 
tear. 

5. Subletting Premises 

(1) Where a fixed term rental agreement is for a period greater than six months, the lessee 
may assign or sublet the premises subject to the consent of the lessor, which consent will not 
unreasonably be withheld or charged for unless the lessor has actually incurred expense in 
respect of the grant of consent, in which case he shall be entitled to recover such reasonable 
expenses as were actually incurred. 

(2) Subsection (1) does not apply to 

(a) a rental agreement in respect of residential premises that are developed under 
the National Housing Act R.S.C. 1985, Chap. N-11 or the Housing 
Corporation Act R.S.P.E.I. 1988, Cap. H-11 and are administered by or for 
the Government of Canada, the Government of the province, or an agency 
thereof; 

(b) non-profit housing; or 

(c) co-operative housing where the lessee is a member of the housing co-
operative. 

6. Entry of Premises 

Except in the case of an emergency, the lessor shall not enter the premises without the 
consent of the lessee unless the lessor has served written notice stating the date and time of 
the entry to the lessee at least twenty-four hours in advance of the entry and the time stated is 
between the hours of 9 a.m. and 9 p.m. 

7. Entry Doors 

Except by mutual consent, the lessor or the lessee shall not during occupancy under the rental 
agreement alter or cause to be altered the lock or locking system on any door that gives entry 
to the premises. 

8. Late Payment Penalty 

Where the rental agreement contains provision for a monetary penalty for late payment of 
rent, the monetary penalty shall not exceed one per cent per month of the monthly rent. 
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9. Quiet Enjoyment 

The lessee shall have quiet enjoyment of the residential premises, and shall not be barred 
from free access to them during the term of the rental agreement. 

10. Delivery of Possession 

Where notice of termination has been given in accordance with this Act, and all remedies in 
relation thereto have been exhausted, the lessee shall deliver up possession of the residential 
premises. 1988,c.58,s.6. 

STATUTORY CONDITIONS RESPECTING MOBILE HOMES AND SITES 

7. Mobile homes 

In addition to the statutory conditions set out in section 6, the following statutory conditions 
apply in respect of an agreement to rent a mobile home site or a mobile home: 

1. Other than withholding, on reasonable grounds, his consent to a subletting of the mobile 
home site, the lessor shall not restrict in any way the right of a lessee of a mobile home site 
from selling, renting or otherwise parting with the possession of a mobile home owned by the 
lessee. 

2. The lessor shall not receive any compensation or benefit from any negotiations of the 
lessee to trade, sell, rent or otherwise part with possession of a mobile home situate on that 
site, unless provided for in a separate written agency agreement that is entered into by the 
lessee after the lessee has entered into the rental agreement and has moved onto the site. 

3. (1) The lessor of a mobile home site shall not require a lessee to pay a fee where the lessee 
is moving a mobile home to or from a site. 

(2) Subsection (1) does not preclude a lessor from requiring a lessee to pay any reasonable 
expenses or damages which the lessor has actually incurred as a result of the moving or 
removing. 

4. (1) Except as provided in this condition, the lessor shall not restrict in any way the right of 
the lessee to purchase goods or services from the person of the lessee’s choice. 

(2) The lessor may set reasonable standards for mobile home equipment. 

5. The lessor is responsible for compliance with any municipal bylaws or other enactment in 
respect of the common areas of the mobile home park and the services provided by the lessor 
to the lessee in the mobile home park. 

6. The lessee is responsible for compliance with any municipal bylaws or other enactment in 
respect of the mobile home and the mobile home site on which it is located to the extent that 
the lessor is not responsible. 1988,c.58,s.7. 

ENFORCEMENT OF STATUTORY OR OTHER CONDITIONS 

8. Enforcement 

Where a lessor or lessee fails to comply with a statutory condition or any other condition or 
covenant of a rental agreement, a person may make written application to the Director 
indicating the condition or covenant alleged to have been contravened and seeking a remedy, 
and the Director shall investigate the matter and may 
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(a) inspect the residential premises or have them inspected by an appropriate authority; 

(b) prohibit the discontinuance of any services; 

(c) authorize the discontinuance of any service and make an appropriate adjustment to 
the rent; 

(d) authorize the subletting or assigning of the rental agreement; 

(d.1) make a finding that an amount of rent is owed or that a security deposit, or part 
thereof, should be forfeited or returned; 

(d.2) order that an amount found to be owed be paid; 

(d.3) order that possession of the residential premises be surrendered to the lessor and 
directing the sheriff to put the lessor in possession; 

(e) authorize the termination of the rental agreement in accordance with section 11; 

(e.1) make an order respecting the disposal of abandoned or apparently abandoned 
personal property including the appropriate disposition of any proceeds realized from 
an authorized sale; or 

(f) make such other decision or order as he considers necessary to ensure compliance 
with, or to remedy a violation of, this Act or the rental agreement. 1988,c.58,s.8; 

1990,c.53,s.1; 1998,c.100,s.1. 

8.1 Filing of order in Supreme Court 

(1) Where the Director has made an order and no appeal has been taken within the time specified 
in subsection 25(1), the lessor or lessee may file the order in the court. 

Effect of filing 

(2) Where an order is filed pursuant to subsection (1), it may be enforced as if it were an order of 
the court. 1990,c.53,s.2. 

STANDARD FORM OF RENTAL AGREEMENT 

9. Standard form 

(1) The Lieutenant Governor in Council may make regulations prescribing the standard form of 
rental agreement. 

Written rental agreements 

(2) A lessor and lessee who enter into a written rental agreement or renew a written rental 
agreement and who do not sign the standard form are deemed to have done so and all the 
provisions of this Act and the standard form apply. 

Oral rental agreements 

(3) A lessor and lessee who have an oral rental agreement and do not sign a standard form are 
deemed to have done so and all the provisions of this Act and the standard form apply. 

Additional terms of rental agreement 

(4) In addition to the statutory conditions, a lessor and lessee may provide in a rental agreement 
for other benefits and obligations that do not conflict with this Act or the provisions of the 
standard form. 
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Idem 

(5) An additional benefit or obligation is void unless it appears on both the lessor’s and lessee’s 
copy of the rental agreement. 

Alteration 

(6) Any alteration or deletion from provisions the standard form is required to contain is void. 

Items included in standard form 

(7) The standard form prescribed under subsection (1) shall include 

(a) the names of the parties; 

(b) the address or a description of the location of the residential property; 

(c) the term of the agreement; 

(d) the rent payable under the agreement; 

(e) whether or not a security deposit is required; 

(f) the statutory conditions; and 

(g) the terms under which the agreement may be terminated. 1988,c.58,s.9. 

SECURITY DEPOSITS 

10. Maximum security deposit 

(1) The lessor may, upon entering into a rental agreement, request from a lessee a security 
deposit not exceeding 

(a) in the case of a rental agreement where the rent is paid weekly, the equivalent of the 
rent per week; 

(b) in any other case, the equivalent of the rent per month 

that is or would be required to be paid for the residential premises. 

Trust 

(2) Subject to subsection (5), a security deposit or the proceeds thereof shall be held in trust by 
the lessor and, if in money, shall be deposited in a trust account at a chartered bank, trust 
company or credit union within the province. 

Rate of interest 

(3) The lessor shall credit interest to the lessee on the full amount or value of the security deposit 

(a) at the rate of six per cent per annum before April 20, 1981; 

(b) from April 20, 1981 until the effective date, at the rate of ten per cent per annum; 

(c) from the effective date until the end of the calendar year 1988, at the rate of interest 
payable on provincial deposit receipts on the effective date, less two per cent; 

(d) for each year thereafter, at the rate of interest payable on provincial deposit receipts 
on the first business day of each year, less two per cent, 

during the time the security deposit is held by the lessor. 

Return of security deposit 

(4) Subject to subsection (5), the security deposit, together with the interest set out in 
subsection (3) shall be returned to the lessee within ten days of the date on which the lessee 
delivers up possession of the residential premises. 
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Retention from deposit to cover damage 

(5) The lessor may retain all or part of a security deposit and interest thereon where he believes 
the lessee is liable to the lessor for damage to the residential premises caused by a breach of 
statutory condition 4, or for outstanding rent, provided that the lessor, within ten days of the 
date on which the lessee delivers up possession of the residential premises or such longer 
period as the Director may permit, serves the lessee with a notice of intention to retain 
security deposit in the form prescribed by regulation. 

Balance to be returned 

(6) Where the lessor retains part of a security deposit under subsection (5), he shall return the 
remainder of the security deposit with interest to the lessee with the notice referred to in that 
subsection. 

Application for determination by Director 

(7) A lessee served with a notice under subsection (5) may, within fifteen days of the date of 
service or such longer period as the Director may permit, apply to the Director in the form 
prescribed by regulation for a determination on the disposition of the security deposit, in 
which case he shall serve a copy of the application on the lessor. 

Retention in absence of application 

(8) Where no application is made by the lessee pursuant to subsection (7), the lessor may retain 
the security deposit or such portion thereof as claimed in his notice. 

Delivery of deposit 

(9) Where the lessee makes an application pursuant to subsection (7), the lessor shall, not later 
than five days after service on him of the application, deliver to the Director the amount of 
the security deposit and accumulated interest which he has retained and, if he fails to do so, 
the Director may issue an order directing him to do so within such time as may be specified 
in the order. 

Determination 

(10) The Director shall investigate all applications made pursuant to subsection (7) and make such 
determination with respect to them in such manner as he deems appropriate and just. 

Reports 

(11) The lessor shall file with the Director such reports as may be required by regulations with 
respect to security deposits held in trust. 

Obligations of new lessor 

(12) A person who acquires the interest of a lessor in residential premises, whether by purchase, 
mortgage sale or otherwise, has the rights and is subject to the obligations of the previous 
lessor with respect to a security deposit paid to the previous lessor. 1988,c.58,s.10; 1990,c.53,s.3; 

1998,c.100,s.2. 
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PART III — TERMINATION OF RENTAL AGREEMENT 

NOTICE BY LESSEE 

11. Notice of termination 

(1) A lessee may terminate a rental agreement by serving on the lessor a notice of termination 
which complies with section 18. 

Service of notice by lessee 

(2) Where premises are let under a fixed term rental agreement, 

(a) a notice of termination shall be served by the lessee not less than sixty days before 
the expiry of the term; and 

(b) service pursuant to clause (a), terminates the rental agreement as of the last day of the 
term. 

Idem 

(2.1) Where premises are let by rental agreement from month to month or week to week, 

(a) a notice of termination shall be served by the lessee on or before the due date for the 
payment of rent; and 

(b) service pursuant to clause (a) terminates the rental agreement on the day preceding 
the day that would otherwise be the next rental payment due date following the date 
referred to in clause (a). 

Agreements deemed to be monthly 

(3) For the purposes of subsection (2), where the premises are let for periods that are greater than 
a week and less than a month, they shall be deemed to be let from month to month. 
1988,c.58,s.11; 1998,c.6,s.1. 

GROUNDS FOR TERMINATION BY LESSOR 

12. Termination by lessor 

A lessor shall not terminate a rental agreement, whether of fixed or indeterminate duration, 
other than for a cause set out in section 13, 14 or 15. 1988,c.58,s.12. 

13. Failure to pay rent 

(1) Where a lessee fails to pay rent in accordance with the rental agreement, the lessor may, on 
any day following the day the rent was due, serve the lessee with a notice of termination to be 
effective not earlier than twenty days after the date it is served. 

Payment of rent after notice 

(2) A lessee may, within ten days of being served with a notice of termination under 
subsection (1) deliver to the lessor all the rent due as of that date, whereupon the notice shall 
be void. 
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Persistent late payment 

(3) Where a lessee is persistently or habitually late in the payment of rent the lessor may apply to 
the Director for such order, including termination of the rental agreement as the Director 
considers just. 

Application 

(4) This section applies in place of all other remedies, statutory or otherwise, for failure to pay 
rent. 1988,c.58,s.13. 

14. Grounds for termination 

(1) The lessor may also serve a notice of termination upon the lessee where 

(a) statutory condition 3 or 4, or any other term of rental agreement has been breached, 
other than failure to pay rent; 

(b) occupancy by the lessee has resulted in the residential property or residential 
premises being damaged to an extent that exceeds reasonable wear and tear, and the 
lessee has failed within a reasonable time after the damage occurred to take the 
necessary steps to repair the damage; 

(c) the lessee has failed to give, within thirty days after the date he entered into a rental 
agreement, the security deposit requested pursuant to section 10; 

(d) the lessee has knowingly misrepresented the residential property or residential 
premises to a prospective lessee or purchaser of the residential property or residential 
premises; 

(e) the safety or other lawful right or interest of the lessor or other lessee in the 
residential property has been seriously impaired by an act or omission of the lessee or 
a person permitted in or on the residential property or residential premises by him; 

(f) the number of persons permanently occupying the residential premises violates 
public health or fire safety standards prescribed by any Act or regulations; 

(g) the residential premises must be vacated to comply with an order by a provincial, 
regional or municipal government authority respecting zoning, health, safety, 
building or fire prevention standards; 

(h) the lessee has purported to assign or sublet the residential premises in violation of 
this Act; 

(i) the rental agreement is for a fixed term with an option to renew and the lessee has not 
exercised the option. 

Service 

(2) Subject to subsection (3), a notice of termination pursuant to subsection (1) shall 

(a) in the case of a month to month or fixed term rental agreement, be served not less 
than one month before the date on which it is to be effective; 

(b) in the case of a week to week rental agreement, be served not less than one week 
before the date on which it is to be effective. 

Application for early termination 

(3) Where notice has been given for any of the reasons set out in subsection (1), the Director 
may, upon the application of the lessor, order that the termination be effective earlier than the 
date provided for in subsection (2). 
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Hearing 

(4) An application made by a lessor pursuant to subsection (3) shall be heard at the same time as 
any application made by the lessee pursuant to subsection 16(1). 

Copy 

(5) The lessor shall serve the lessee with a copy of an application of the lessor under 
subsection (3). 1988,c.58,s.14; 1990,c.53,s.4. 

15. Personal use, renovations, etc. 

(1) Where the lessor in good faith seeks to 

(a) have possession of the premises for occupation by himself, his spouse, children or 
parents, or the parents of his spouse; 

(b) convert the premises to a use other than residential use; 

(c) renovate the premises where the nature of the renovations are advised to the lessee 
and are such that the renovations cannot be carried out while the lessee occupies the 
premises; 

(d) demolish the premises, 

the lessor may serve the lessee with a notice of termination to be effective not less than two 
months after it is served. 

Notice of termination where purchaser seeks vacant possession 

(1.1) Where 

(a) the lessor is the owner of residential premises comprising not more than two rental 
units; 

(b) the lessor enters into an agreement of sale of the residential premises to a purchaser; 
and 

(c) the purchaser has sworn an affidavit that he wishes to have possession of the 
premises for occupation by himself, his spouse, children or parents or the parents of 
his spouse, 

the lessor may serve the lessee with a notice of termination to be effective not less than two 
months after it is served and the notice shall be accompanied by a copy of the affidavit 
referred to in clause (c). 

Mobile home sites 

(2) Notwithstanding subsection (1), where a lessor serves a notice of termination under this 
section respecting a mobile home site, other than where the lessee is renting a mobile home 
and the mobile home site under a single rental agreement, the period of notice shall not be 
less than six months. 

Early termination by lessee 

(3) Where a lessor serves a lessee notice of termination under this section, the lessee may, at any 
time during the period of notice 

(a) give to the lessor at least ten days written notice of a termination date earlier than that 
specified by the lessor; and 

(b) pay the lessor, on the date he gives notice of termination under clause (a), the 
proportionate amount of rent due up to the date the earlier termination is specified to 
be effective, or, where the rent has been paid in advance, claim and receive from the 
lessor reimbursement of that proportionate amount. 1988,c.58,s.15; 1990,c.53,s.5. 
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PROCEDURE 

16. Application to set aside notice 

(1) A lessee who has received notice of termination for any of the reasons set out in section 13 or 
14 may apply to the Director for an order setting aside the notice. 

Application to set aside notice - section 15 

(1.1) A lessee who has received notice of termination for any of the reasons set out in section 15 
may apply to the Director for an order setting aside the notice. 

Idem 

(2) An application under subsection (1) shall be made by a lessee not later than ten days after 
being served with the notice. 

Time for application 

(2.1) An application under subsection (1.1) shall be made by a lessee not later than twenty days 
after being served with the notice. 

Idem 

(3) Where the lessee does not bring an application to set aside the notice, he shall be deemed to 
have accepted the termination on the effective date of the notice. 

Copy 

(4) The lessee shall serve the lessor with a copy of an application of the lessee under 
subsection (1) or (1.1). 1988,c.58,s.16; 1990,c.53,s.6; 2019,c.16,s.1. 

17. Expiration of fixed term agreement 

(1) Except as provided in subsection (2),a fixed term rental agreement which has not been 
terminated pursuant to section 11, 13, 14 or 15 shall be deemed upon its expiration to be 
converted to a month to month rental agreement. 

Deemed termination 

(2) With respect to premises licensed under the Tourism Industry Act R.S.P.E.I. 1988, Cap. T-
3.3, a fixed term rental agreement for a continuous period of one month or more which has 
not been terminated pursuant to section 11, 13, 14, or 15, shall be deemed to be terminated on 
the expiry date. 1988,c.58,s.17; 1998,c.100,s.3. 

18. Form of notice 

(1) A lessor and lessee shall give notice to terminate in writing in the form prescribed by 
regulation. 

Content of notice 

(2) A notice to terminate 

(a) shall be signed by the person giving the notice, or his agent; 

(b) shall identify the premises in respect of which the notice is given; 

(c) shall state the date on which the notice is to be effective; and 

(d) where notice is given by the lessor, shall state the reasons for the termination. 
1988,c.58,s.18. 
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OVERHOLDING LESSEES 

19. Overholding lessee 

(1) A lessor is entitled to compensation for the use and occupation of premises after the rental 
agreement has been terminated by notice. 

Burden of proof 

(2) The burden of proof that the notice has been waived or the rental agreement has been 
reinstated or a new rental agreement created is upon the person so claiming. 1988,c.58,s.19. 

PART IV — RENT INCREASES 

20. Application 

Sections 21 and 23 do not apply to 

(a) residential premises that are developed and financed under the National Housing Act 
or the Housing Corporation Act and are administered by or for the Government of 
Canada, the Government of the province, or an agency thereof; 

(b) non-profit housing; or 

(c) co-operative housing where the lessee is a member of the housing co-operative. 
1988,c.58,s.20. 

21. Frequency of rent increase 

The rent payable for residential premises shall not be increased until twelve months have 
elapsed since the date of any previous increase or, in the case of residential premises not 
previously rented, the date on which rent was first charged. 1988,c.58,s.21. 

22. Notice of rent increase 

Every notice of increase of rent for residential premises shall 

(a) be in writing in the form prescribed by regulation; and 

(b) be served on the lessee 

(i) in the case of a weekly agreement, at least three weeks before the date on 
which it is to take effect, 

(ii) in the case of a monthly agreement, at least three months before the date on 
which it is to take effect. 1988,c.58,s.22. 

23. Permitted increase 

(1) Except as provided in subsection (3) and notwithstanding the terms of any rental agreement, 
the amount of any rent increase between January 1 and December 31 of any year shall not 
exceed the percentage amount which is established by an order of the Commission and 
published in the Gazette. 

Representations 

(2) The Director shall invite written representations from lessors and lessees to assist in 
establishing the annual prescribed percentage rent increase. 
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Application for additional increase 

(3) Where the lessor seeks a rent increase greater than the amount permitted by subsection (1), 
the lessor shall apply to the Director for approval of the proposed increase not later than ten 
days after notifying the lessee. 

Application for review by lessee 

(4) Where the lessor seeks a rent increase equal to or less than the percentage amount permitted 
by subsection (1), the lessee may apply to the Director, not later than ten days after being 
served with the notice of rent increase, to have the Director review the rent increase being 
sought. 

Form 

(5) An application pursuant to subsection (3) or (4) shall be made on the form prescribed by 
regulation and a copy of the application shall be served on the other party. 

Notice of hearing 

(6) Upon receipt of an application pursuant to subsection (3) or (4), the Director shall within ten 
days give written notice to the lessor and lessee of the date, time, and place which he has 
fixed for a hearing of the application. 

Information 

(7) The lessor and lessee shall supply any information requested by the Director for the purpose 
of assessing the application, and all information provided to the Director shall be available to 
both parties, who shall preserve confidentiality with respect to it. 

Factors considered 

(8) At the hearing both parties are entitled to appear and be heard and the Director shall consider 
the following factors: 

(a) whether the increase in rent is necessary in order to prevent the lessor sustaining a 
financial loss in the operation of the building in which the premises are situate; 

(b) increased operating costs or capital expenditures as advised by the lessor; 

(c) the expectation of the lessor to have a reasonable return on his capital investment; 

(d) such other matters as may be prescribed by the regulations. 

Decision 

(9) After hearing and considering the application the Director may 

(a) approve the rent increase; 

(b) approve a rent increase of such lower amount as he may specify, and shall give 
written notice of his decision, and the reasons therefor, to all parties within thirty 
days of the date of the hearing. 

Increase frozen pending decision 

(10) Where an application has been made pursuant to subsection (3) or (4), the lessor shall not 
charge or collect a rent increase pending the outcome of that application. 1988,c.58,s.23; 

1991,c.18,s.22. 
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PART V — APPEALS TO RESIDENTIAL RENTAL PROPERTY BOARDS 

24. Rental Boards 

Repealed by 1991,c.18,s.22. 

25. Appeal 

(1) Any party to a decision or order of the Director, if the party has appeared or been represented 
at the hearing before the Director, may appeal therefrom by serving on the Commission, 
within twenty days after receipt of the decision or order of the Director, a notice of appeal in 
the form prescribed by regulation. 

Hearing 

(2) Appeals made to the Commission shall be heard by it within thirty days of receipt of the 
appeal. 

Decision binding if no appeal 

(3) Where an appeal is not made under subsection (1), the parties are deemed to have accepted 
the decision of the Director and the decision is final. 1988,c.58,s.25; 1990,c.53,s.7; 1991,c.34,s.1,2; 

1991,c.18,s.22. 

26. Procedure 

(1) An appeal to the Commission shall be by way of a re-hearing, and the Commission may 
receive and accept such evidence and information on oath or affidavit as in its discretion it 
considers fit and make such decision or order as the Director is authorized to make under this 
Act. 

Appeal to Supreme Court 

(2) A lessor or lessee may, within fifteen days of the decision of the Commission, appeal to the 
court on a question of law only. 

Rules 

(3) The rules of court governing appeals apply to an appeal under subsection (2). 

Filing of order in Supreme Court 

(4) Where the Commission has confirmed, reversed or varied an order of the Director and no 
appeal has been taken within the time specified in subsection (2), the lessor or lessee may file 
the order in the court. 

Effect of filing 

(5) Where an order is filed pursuant to subsection (4), it may be enforced as if it were an order of 
the court. 1988,c.58,s.26; 1990,c.53,s.8; 1991,c.18,s.22. 

PART VI — GENERAL 

27. Abolition of distress 

The remedy of distress is abolished and no lessor shall distrain for default in the payment of 
rent. 1988,c.58,s.27. 
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28. Property left by lessee 

(1) The lessee is not entitled to leave personal property in the residential premises after the rental 
agreement has terminated. 

Application for an order 

(2) Where a lessee has abandoned or apparently abandoned personal property in the residential 
premises after the rental agreement has terminated, the lessor may apply in the form 
prescribed by regulation to the Director for an order with respect to disposal of the property. 

Idem 

(3) An application pursuant to subsection (2) may be made ex parte, and shall set out the facts 
from which abandonment is inferred, and a detailed list of the abandoned property. 

Order 

(4) The Director, in an application pursuant to subsection (2), may make such order as he deems 
just and fit in the circumstances. 

Payment to lessor 

(5) Where, as part of an order, the disposal of the personal property involves the sale of that 
property, the Director may authorize a payment to the lessor out of the proceeds of the sale to 
cover the reasonable costs incurred by the lessor in moving, storing and selling the personal 
property. 

Trust 

(6) The Director shall hold any proceeds remaining from the sale, after authorized expenditures, 
in trust to the credit of the former lessee and, if the former lessee does not claim the 
remaining proceeds within two years of the sale, the Director shall forward the unclaimed 
proceeds to the Department of Finance as part of the Province of Prince Edward Island’s 
Operating Fund. 

Good faith purchaser 

(7) A purchaser in good faith of an item of personal property sold under the provisions of this 
section shall, subject to the Personal Property Security Act R.S.P.E.I. 1988, Cap. P-3.1 be 
deemed to have acquired good title to the property, free and clear of any other interest. 

No liability 

(8) Where a person removes, sells or otherwise disposes of personal property under this section 
in accordance with an order of the Director, neither that person nor the Director nor any 
person acting on behalf of the Director shall be liable in any action taken by the owner of the 
personal property in respect of the removal, storage or disposition of the property. 
1988,c.58,s.28; 1998,c.100,s.4; 2010,c.31,s.3; 2012,c.17,s.2; 2015,c.28,s.3. 

29. Mitigation 

If the lessee abandons the premises or terminates the rental agreement otherwise than in 
accordance with this Act, the lessor shall mitigate any damages that may be caused by the 
abandonment or termination to the extent that a party to a contract is required by law to 
mitigate damages. 1988,c.58,s.29. 
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30. Delivery of copy of rental agreement 

(1) Where a rental agreement in writing is executed by a lessee, the lessor shall ensure that a 
fully executed duplicate original copy of the agreement is delivered to the lessee at the time 
of signing or within twenty-one days after the lessee signed the agreement. 

Failure to deliver, effect of 

(2) Where subsection (1) is not complied with, only the provisions of this Act and the standard 
form rental agreement are binding upon the lessee, and the lessee is not bound by any 
additional terms contained in the written agreement unless and until it is served on him in 
accordance with subsection (1). 

Existing agreements 

(3) Where a written rental agreement has been entered into before the effective date and the 
lessee has not been supplied with a copy of the agreement, the lessor shall, within twenty-one 
days of the effective date deliver a copy of the agreement to the lessee in compliance with 
subsection (1). 1988,c.58,s.30. 

31. Information to be supplied to lessee 

(1) The lessor shall at the time of entering into the rental agreement provide the lessee with the 
following information in writing: 

(a) the name and address of the lessor; 

(b) the name and telephone number of the person responsible for the premises. 

Multiple units, notice to be posted 

(2) Where the lessor rents more than one residential premises in the same building and retains 
possession of part for the use of all lessees in common, the lessor shall post and maintain 
posted in the common area a notice giving the information required by subsection (1). 
1988,c.58,s.31. 

32. Time limitations, effect of appeal 

Where an appeal is made under this Act the time limited for giving any notice or doing any 
other thing under this Act is suspended from the day on which the appeal is filed and 
commences to run again from the day on which the decision on the appeal is made. 
1988,c.58,s.32. 

33. Service of notices 

(1) Any notice, process or document to be served by or on a lessor, lessee or the Director or the 
Commission is sufficiently served if 

(a) delivered personally; or 

(b) sent by ordinary, certified or registered mail 

(i) to the lessor at the address given under section 31, 

(ii) to the lessee at the address of the premises, 

(iii) to the Director at the address of his office; 

(iv) to the Commission at the address of its office. 
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Substituted service 

(2) Where a notice cannot be delivered personally to a lessee by reason of his absence from the 
premises or by reason of his evading service, the notice may be served on the lessee 

(a) by serving it on any adult person who apparently resides with the lessee; 

(b) by posting it in a conspicuous place upon some part of the premises or a door leading 
thereto; or 

(c) by sending it by ordinary, certified or registered mail to the lessee at the address 
where he resides. 

Idem 

(3) Where a document is delivered by ordinary mail, it is deemed to have been delivered on the 
third day after the date of mailing. 1988,c.58,s.33; 1991,c.18,s.22. 

34. Offences 

Any person who violates or fails to comply with any order, direction or other requirement of 
a Commission or the Director or contravenes any provision of this Act, or any lessor who 
takes action against a lessee because of resort by the lessee to any governmental authority in 
respect of the residential premises or because the lessee attempts to enforce or secure his 
rights under this Act, is guilty of an offence punishable on summary conviction and is liable 
to a fine of not more than two thousand dollars. 1988,c.58,s.34; 1991,c.18,s.22. 

35. Regulations 

The Lieutenant Governor in Council may make regulations. 1991,c.18,s.22. 

36. Injunctions 

Repealed by 1990,c.53,s.9. 

37. Repeals 

Repeals. 1988,c,58,s.37. 
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c 
JUDICATURE ACT 

CHAPTER J-2.1 

1. Interpretation 

In this Act 

(a) “Auditor General” means the Auditor General as defined in the Audit Act R.S.P.E.I. 
1988, Cap. A-24; 

(b) “Chief Justice of Prince Edward Island” means the judge of the superior court of 
the province appointed by Order-in-Council of the Government of Canada’s Privy 
Council to the office and title of Chief Justice of the Province of Prince Edward 
Island; 

(c) “Chief Justice of the Court of Appeal” means the Chief Justice of the Court of 
Appeal referred to in clause 4(1)(a); 

(d) “Chief Justice of the Supreme Court” means the Chief Justice of the Supreme 
Court referred to in clause 9(1)(a); 

(d.1) “Children’s Lawyer” means the Children’s Lawyer appointed under 
subsection 33.1(1) and includes an interim Children’s Lawyer appointed under 
subsection 33.1(3); 

(e) “court” means the Court of Appeal or the Supreme Court; 

(f) “Court of Appeal” means the Prince Edward Island Court of Appeal and includes a 
judge thereof; 

(g) “Estates Section” means the Estates Section of the Supreme Court having the 
jurisdiction described in section 13; 

(h) “Family Section” means the Family Section of the Supreme Court having the 
jurisdiction described in section 14; 

(i) “former Act” means the Supreme Court Act R.S.P.E.I. 1988, Cap. S-10 repealed by 
this Act; 

(j) “officer of the court” or “officer of the Court of Appeal and the Supreme Court” 
means 

(i) the Prothonotary, 

(ii) the Registrar, and 

(iii) the deputy registrar; 

(k) “Official Guardian” means the Official Guardian appointed, or deemed to be 
appointed, under subsection 33(1) and includes an interim Official Guardian 
appointed under subsection 33(3); 

(l) “order” includes a judgment or decree; 

(m) “prescribed” means, unless the context indicates otherwise, prescribed by the rules; 
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(n) “prescribed sum” means the sum prescribed by the regulations as the maximum sum 
of a claim that may be brought in an action commenced in the Small Claims Section 
of the Supreme Court; 

(o) “proceeding” means any application, action, suit, cause or matter, including a 
proceeding formerly commenced by a writ of summons, third party notice, 
counterclaim, petition, originating summons, originating motion or in any other 
manner; 

(p) “Prothonotary” means the Prothonotary of the Court of Appeal and the Supreme 
Court appointed, or deemed to be appointed, under subsection 27(2), and includes an 
interim Prothonotary appointed under subsection 27(3); 

(q) “Registrar” means the Registrar of the Court of Appeal and the Supreme Court 
appointed, or deemed to be appointed, under subsection 28(1), and includes a deputy 
registrar appointed under section 29; 

(r) “rules” means, unless the context indicates otherwise, the rules of court made under 
subsection 35(1); 

(s) “Small Claims Section” means the Small Claims Section of the Supreme Court 
having the jurisdiction described in subsection 15(1); 

(t) “supernumerary judge” means a judge who has elected to hold office as a 
supernumerary judge under subsection 22(2); 

(u) “Supreme Court” means the Supreme Court of Prince Edward Island and includes a 
judge thereof. 2008,c.20,s.1; 2017,c.68,s.1. 

CONTINUATION 

2. Court continued as two courts 

The Supreme Court of Prince Edward Island as constituted immediately before the day this 
Act comes into force, being a court of common law and equity possessing original and 
appellate jurisdiction in both civil and criminal cases, shall continue as the Court of Appeal of 
Prince Edward Island with appellate jurisdiction for the province and as the Supreme Court of 
Prince Edward Island with original jurisdiction for the province in accordance with this Act. 
2008,c.20,s.2. 

COURT OF APPEAL 

3. Jurisdiction of Court of Appeal 

(1) The Court of Appeal shall have and exercise all the jurisdiction, powers and authority 
belonging to or exercised by the Appeal Division of the Supreme Court immediately before 
the day this Act comes into force. 

Powers of judges of the Court of Appeal 

(2) The judges of the Court of Appeal shall have and exercise all the jurisdiction, powers and 
authority belonging to or exercised by a judge of the Appeal Division of the Supreme Court 
immediately before the day this Act comes into force. 2008,c.20,s.3. 

4. Court of Appeal 

(1) The Court of Appeal shall be composed of 
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SUPREME COURT 

8. Jurisdiction of Supreme Court 

(1) The Supreme Court shall have and exercise all the jurisdiction, powers and authority 
belonging to or exercised by the Trial Division of the Supreme Court immediately before the 
day this Act comes into force and not assigned to the Court of Appeal by this or any other 
Act. 

Powers of Supreme Court judges 

(2) The judges of the Supreme Court shall exercise all the jurisdiction, powers and authority 
belonging to or exercised by a judge of the Trial Division of the Supreme Court immediately 
before the day this Act comes into force and not assigned to the judges of the Court of Appeal 
by this or any other Act. 2008,c.20,s.8. 

9.  Judges of the Supreme Court 

(1) The Supreme Court shall be composed of 

(a) the Chief Justice of the Supreme Court; and 

(b) at least four other judges. 

Absence of Chief Justice of the Supreme Court 

(2) In the absence or incapacity of the Chief Justice of the Supreme Court or if such office is 
vacant, the next senior judge of the Supreme Court who is present and able to act, other than 
a supernumerary judge, shall have and exercise the powers and perform the duties of the 
Chief Justice of the Supreme Court. 

Chief Justice of the Supreme Court 

(3) The Chief Justice of the Supreme Court is responsible for the administration of the judicial 
functions of the Supreme Court including the scheduling of the sittings of the Supreme Court 
and the assignment of judicial duties of the judges of the Supreme Court. 

Assignment of judges 

(4) The Chief Justice of the Supreme Court, with the concurrence of the Chief Justice of Prince 
Edward Island, may assign a judge of the Court of Appeal to perform the work of a judge of 
the Supreme Court. 

Ex officio judge of Court of Appeal 

(5) A judge of the Supreme Court is ex officio a judge of the Court of Appeal. 2008,c.20,s.9. 

10. Appeal to Supreme Court 

An appeal lies to the Supreme Court from 

(a) an order of the Prothonotary; or 

(b) a certificate of assessment of costs issued by the Prothonotary in a proceeding in the 
courts. 2008,c.20,s.10. 

11. One judge 

(1) Unless otherwise provided by an Act or the rules, every proceeding in the Supreme Court 
shall be heard and determined by one judge of the Supreme Court. 
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Leave to transfer 

(2) All matters over which the Small Claims Section has jurisdiction under subsection (1) shall 
not be heard outside the Small Claims Section except by leave of a judge of the Supreme 
Court. 2008,c.20,s.15. 

16. Summary hearings 

(1) The judge presiding in the Small Claims Section shall hear and determine in a summary way 
all questions of law and fact and may make such order as the judge considers just and 
agreeable to good conscience. 

Evidence 

(2) Subject to subsections (4) and (5), the judge presiding in the Small Claims Section may admit 
as evidence at a hearing and act upon any oral testimony and any document or other evidence 
so long as the evidence is relevant to the subject matter of the proceeding, but the judge may 
exclude anything that he or she determines to be unduly repetitious or unreliable. 

Idem 

(3) Subsection (2) applies whether or not the evidence is given or proven under oath or 
affirmation or admissible as evidence in any other court. 

Idem 

(4) Nothing is admissible in evidence at a proceeding in the Small Claims Section 

(a) that would be inadmissible by reason of any privilege under the law of evidence; or 

(b) that is inadmissible by any Act. 

Conflicts 

(5) Nothing in subsection (2) overrides the provisions of any Act expressly limiting the extent to 
or purposes for which any oral testimony, documents or things may be admitted or used in 
evidence in any proceeding. 

Copies 

(6) A copy of a document or any other thing may be admitted as evidence at a hearing in the 
Small Claims Section if the presiding judge is satisfied as to its authenticity. 2008,c.20,s.16. 

17. General Section 

The General Section shall exercise jurisdiction in respect of all matters within the jurisdiction 
of the Supreme Court not referred to in sections 13, 14 and 15. 2008,c.20,s.17. 

PROCEDURE, POWERS AND APPEALS 

18. Exercise of jurisdiction, general 

(1) The jurisdiction of the courts shall be exercised in the manner provided in this Act and the 
rules and, where no special provisions are contained in this Act or the rules, it shall be 
exercised in accordance with the practice and procedure followed by the courts immediately 
before the day this Act comes into force. 

jcoady
Highlight
18. Exercise of jurisdiction, general
(1) The jurisdiction of the courts shall be exercised in the manner provided in this Act and the rules and, where no special provisions are contained in this Act or the rules, it shall be exercised in accordance with the practice and procedure followed by the courts immediately before the day this Act comes into force.




Judicature Act 
COMMON LAW AND EQUITY 

Section 38 

 

 

c t Current to: February 9, 2019 Page 29  

 

Roles and responsibilities 

(3) A memorandum of understanding entered into under this section may deal with the respective 
roles and responsibilities of the Minister of Justice and Public Safety and Attorney General of 
Prince Edward Island and the judges of the courts in the administration of justice, but such 
memorandum of understanding shall not deal with any matter assigned by law to the judges. 

Available to public 

(4) The Minister of Justice and Public Safety and Attorney General of Prince Edward Island shall 
ensure that each memorandum of understanding entered into under this section is made 
available to the public. 2008,c.20,s.37; 2010,c.14,s.3; 2012,c.17,s.2; 2015,c.28,s.3. 

38. Court staff and facilities 

(1) The Minister of Justice and Public Safety and Attorney General of Prince Edward Island shall 
provide such staff and facilities for the courts as the Minister considers necessary for the 
administration of the courts. 

Idem 

(2) Court administrators, court reporters, interpreters, translators and such other employees as are 
necessary for the administration of the courts may be appointed under the Civil Service Act. 

Direction of court staff 

(3) In matters that are assigned by law to the judges of a court, the personnel of that court, 
including court clerks, court reporters, interpreters, translators, the Prothonotary, the Registrar 
and their deputies and other court staff shall act at the direction of the Chief Justice of the 
court in which they work. 

Idem 

(4) Court personnel referred to in subsection (3) who are present in a courtroom shall act at the 
direction of the presiding judge or the Prothonotary while the court is in session. 

Temporary appointments 

(5) Notwithstanding subsections (1) and (2), a judge of a court may, by order, direct the 
temporary appointment of a court reporter, interpreter, translator or other court official, where 
the judge is of the opinion that such appointment is required in the circumstances for the 
proper administration of the court. 

Administration of oaths 

(6) Every court reporter or court clerk, for the purposes of any matter in which he or she 
performs official duties, has the power to administer oaths and affirmations to persons in 
respect of such matters. 2008,c.20,s.38; 2010,c.14,s.3; 2012,c.17,s.2; 2015,c.28,s.3. 

COMMON LAW AND EQUITY 

39. Rules of law and equity 

(1) The courts shall administer concurrently all rules of equity and the common law. 

Rules of equity to prevail 

(2) Where a rule of equity conflicts with a rule of common law, the rule of equity shall prevail. 
2008,c.20,s.39. 
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40. Declaratory orders 

The courts may make binding declarations of right whether or not any consequential relief is 
or could be claimed. 2008,c.20,s.40. 

41. Relief against penalties 

The courts may grant relief against penalties and forfeitures on such terms as to compensation 
or otherwise as are considered just. 2008,c.20,s.41. 

42. Damages in lieu of injunction or specific performance 

The courts have jurisdiction to grant injunctions or order specific performance and may 
award damages in addition to, or in substitution for, such remedies. 2008,c.20,s.42. 

43. Vesting order 

The courts may, by order, vest in any person an interest in real or personal property that the 
courts have authority to order be disposed of, encumbered or conveyed. 2008,c.20,s.43. 

INTERLOCUTORY ORDERS 

44. Injunctions and receivers 

(1) A court may 

(a) by interlocutory order, 

(i) grant an injunction, or 

(ii) appoint a receiver or receiver and manager; and 

(b) make a mandatory interlocutory order, 

where it appears to the court to be just or convenient to do so. 

Terms 

(2) An interlocutory order made under subsection (1) may include such terms as the court 
considers to be just. 2008,c.20,s.44. 

45. “labour dispute” defined 

(1) In this section, “labour dispute” means a dispute or difference concerning 

(a) the terms, tenure or conditions of employment; or 

(b) the association or representation of persons in negotiating, fixing, maintaining, 
changing or seeking to arrange terms or conditions of employment, 

regardless or of whether the disputants stand in the proximate relation of employer and 
employee. 

Notice 

(2) Subject to subsection (8), no injunction to restrain a person from any act in connection with a 
labour dispute shall be granted without notice. 
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41. Relief against penalties
The courts may grant relief against penalties and forfeitures on such terms as to compensation or otherwise as are considered just. 

jcoady
Highlight
44. Injunctions and receivers
(1) A court may
(a) by interlocutory order,
(i) grant an injunction, or
(ii) appoint a receiver or receiver and manager; and
(b) make a mandatory interlocutory order,
where it appears to the court to be just or convenient to do so.
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Sa Majesté la Reine du chef de la province de 
l’Alberta Appelante

c.

Gilles Caron Intimé

et

Commissaire aux langues officielles du 
Canada, Association canadienne des 
libertés civiles, Conseil des Canadiens 
avec déficiences, Comité de la Charte et 
des questions de pauvreté, Poverty and 
Human Rights Centre, Fonds d’action et 
d’éducation juridiques pour les femmes, 
Association canadienne-française de l’Alberta 
et David Asper Centre for Constitutional 
Rights Intervenants

Répertorié : R. c. Caron

2011 CSC 5

No du greffe : 33092.

2010 : 13 avril; 2011 : 4 février.

Présents : La juge en chef McLachlin et les juges Binnie, 
LeBel, Deschamps, Fish, Abella, Charron, Rothstein et 
Cromwell.

EN APPEL DE LA COUR D’APPEL DE L’ALBERTA

 Tribunaux — Compétence — Provisions pour frais — 
Importante question constitutionnelle soulevée en cour 
provinciale — Ordonnance de provision pour frais 
rendue par la cour supérieure dans l’instance devant 
la cour provinciale — La cour supérieure a-t-elle la 
compétence inhérente nécessaire pour accorder une 
provision pour frais dans un litige devant la cour pro-
vinciale? — Dans l’affirmative, les conditions aux- 
quelles est assujettie l’attribution d’une provision pour 
frais ont-elles été remplies?

 Dépens — Provisions pour frais — La cour supé-
rieure a-t-elle la compétence inhérente nécessaire pour 
accorder une provision pour frais dans un litige devant 
la cour provinciale? — Dans l’affirmative, les condi-
tions auxquelles est assujettie l’attribution d’une provi-
sion pour frais ont-elles été remplies?

Her Majesty The Queen in Right of the 
Province of Alberta Appellant

v.

Gilles Caron Respondent

and

Commissioner of Official Languages 
for Canada, Canadian Civil Liberties 
Association, Council of Canadians with 
Disabilities, Charter Committee on Poverty 
Issues, Poverty and Human Rights Centre, 
Women’s Legal Education and Action Fund, 
Association canadienne-française de l’Alberta 
and David Asper Centre for Constitutional 
Rights Interveners

Indexed as: R. v. Caron

2011 SCC 5

File No.: 33092.

2010: April 13; 2011: February 4.

Present: McLachlin C.J. and Binnie, LeBel, Deschamps, 
Fish, Abella, Charron, Rothstein and Cromwell JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR 
ALBERTA

 Courts — Jurisdiction — Interim costs — Serious 
constitutional issue arising in provincial court — Supe-
rior court making order for interim costs in provincial 
court proceeding — Whether superior court has inher-
ent jurisdiction to grant interim costs in litigation taking 
place in the provincial court — If so, whether criteria for 
an interim costs order were met.

 Costs — Interim costs — Whether superior court has 
inherent jurisdiction to grant interim costs in litigation 
taking place in the provincial court — If so, whether cri-
teria for an interim costs order were met.
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[2011] 1 R.C.S. R. c. CARON 79

 Au cours d’une poursuite de routine relative à une 
infraction mineure au code de la route, l’accusé C 
a prétendu que la procédure était entachée de nullité 
parce que les documents de la cour étaient rédigés uni-
quement en anglais. Il a soutenu avec insistance qu’il 
avait le droit d’utiliser le français dans « les procédures 
devant les cours » de l’Alberta, droit qui lui est garanti 
depuis 1886 par l’Acte des territoires du Nord-Ouest, 
S.R.C. 1886, ch. 50, et par la Proclamation royale de 
1869, soutenant que la province ne pouvait pas abroger 
les droits linguistiques de la minorité francophone et 
que la Loi linguistique de l’Alberta, R.S.A. 2000, ch. 
L-6, qui vise à abolir ces droits, était par conséquent 
inconstitutionnelle.

 En l’espèce, le litige porte sur la validité d’ordon-
nances de provision pour frais rendues par la Cour du 
Banc de la Reine de l’Alberta — une cour supérieure — 
pour financer la défense d’un accusé poursuivi pour une 
infraction réglementaire devant la cour provinciale. Le 
ministère public appelant affirme que la cour supérieure 
n’avait pas compétence pour rendre une ordonnance de 
provision pour frais et que, même si elle possédait la 
compétence requise, cette ordonnance était, de toute 
façon, irrégulière.

 C a demandé à la cour provinciale une provision 
pour frais à une étape tardive de son procès après que le 
ministère public eut déposé en contre-preuve une « mon-
tagne » d’éléments de preuve historique. C a convaincu 
la cour provinciale qu’il était incapable d’assumer les 
frais de la contre-preuve nécessaire au dénouement du 
procès. Malgré l’objection du ministère public, la cour 
provinciale a ordonné le paiement des honoraires de 
l’avocat et des témoins experts de C en application du 
par. 24(1) de la Charte canadienne des droits et libertés. 
Par la suite, la Cour du Banc de la Reine de l’Alberta a 
annulé l’ordonnance de la cour provinciale; aucun appel 
n’a été formé contre cette décision. La Cour du Banc de 
la Reine a subséquemment conclu aussi qu’elle pouvait 
elle-même accorder une provision pour frais à l’égard de 
la procédure devant la cour provinciale — ce qu’elle a 
d’ailleurs fait. Cette décision a été confirmée en appel. 
Le ministère public sollicite non seulement l’annulation 
de l’ordonnance de provision pour frais de la Cour du 
Banc de la Reine, mais aussi le remboursement des fonds 
déjà versés conformément à cette ordonnance.

 Arrêt : Le pourvoi est rejeté.

 La juge en chef McLachlin et les juges Binnie, LeBel, 
Deschamps, Fish, Charron, Rothstein et Cromwell : La 
cour provinciale se heurtait à un éventuel déni de jus-
tice une fois les ressources financières de C épuisées 
en raison de la durée inattendue du procès. À ce stade, 

 In the course of a routine prosecution for a minor 
traffic offence, the accused C claimed the proceed-
ings were a nullity because the court documents were 
uniquely in English. He insisted on his right to use 
French in “proceedings before the courts” of Alberta 
as guaranteed in 1886 by the North-West Territories 
Act, R.S.C. 1886, c. 50, and the Royal Proclamation 
of 1869, arguing that the province could not abrogate 
French language rights and that the Alberta Languages 
Act, R.S.A. 2000, c. L-6, which purported to do so, was 
therefore unconstitutional.

 At issue in this case are interim cost orders made 
by the Alberta Court of Queen’s Bench — a superior 
court — to fund an accused defending the regulatory 
prosecution in the provincial court. The appellant 
Crown says that the superior court had no jurisdiction 
to make such an interim costs order and that even if it 
did have such jurisdiction the interim costs order was 
improper in any event.

 C had applied to the provincial court for interim 
funding late in his trial after the Crown filed a “moun-
tain” of historical evidence in reply. He established to 
the satisfaction of the provincial court that he was unable 
to finance the rebuttal evidence necessary to complete 
the trial. The provincial court, over the Crown’s objec-
tion, ordered the payment of C’s lawyer and his experts 
pursuant to s. 24(1) of the Canadian Charter of Rights 
and Freedoms. The Alberta Court of Queen’s Bench 
later set aside the provincial court order; this decision 
was not appealed. Subsequently, the Court of Queen’s 
Bench held that it could (and did) make a costs order 
itself in respect of the provincial court proceedings. 
This decision was upheld on further appeal. The Crown 
now seeks not only to have the interim funding order 
set aside but also repayment of monies already provided 
under the order of the Court of Queen’s Bench.

 Held: The appeal should be dismissed.

 Per McLachlin C.J. and Binnie, LeBel, Deschamps, 
Fish, Charron, Rothstein and Cromwell JJ.: The pro-
vincial court was confronted with a potential fail-
ure of justice once the unexpected length of the trial 
had exhausted C’s financial resources. By that time 
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80 R. v. CARON [2011] 1 S.C.R.

le procès avait déjà absorbé beaucoup de temps et de 
dépenses, notamment la somme d’argent considérable 
provenant du Programme de contestation judiciaire. 
Le ministère public tenait à ce que la poursuite suive 
son cours devant la cour provinciale, et C tenait à faire 
valoir sa défense fondée sur ses droits linguistiques. Ni 
l’une ni l’autre des parties ne souhaitait une suspen-
sion d’instance. Les tribunaux de l’Alberta craignaient 
de toute évidence que le ministère public obtienne, en 
persistant à continuer la poursuite devant la cour pro-
vinciale, un avantage indu par rapport à l’accusé en ce 
qui concerne la constitution d’un dossier factuel crucial 
en vue de trancher une importante question constitu-
tionnelle. Une décision fondée sur un dossier incomplet 
n’aurait pas permis de trancher la question linguistique 
de façon définitive. Les tribunaux d’instance inférieure 
ont jugé valable la contestation constitutionnelle de C 
et, selon eux, il était dans l’intérêt de tous les Albertains 
qu’elle soit suffisamment financée et fasse l’objet d’un 
examen plus adéquat.

 Les cours supérieures possèdent le pouvoir inhérent 
de venir en aide aux tribunaux d’instance inférieure en 
vue de leur permettre d’administrer pleinement et effi-
cacement la justice, mais elles peuvent le faire dans les 
seuls cas où ils n’ont pas les pouvoirs nécessaires pour 
intervenir et où il est essentiel de prévenir une grave 
injustice qui va à l’encontre de l’intérêt public. Vu son 
ampleur, cette compétence inhérente doit être exercée 
avec circonspection. Cela dit, le caractère apparemment 
inédit de l’ordonnance de provision pour frais ne lui est 
pas fatal. En effet, la cour supérieure peut exercer sa 
compétence inhérente même à l’égard de questions qui 
sont régies par une loi ou par une règle de la cour, à 
condition qu’elle puisse le faire sans enfreindre une dis-
position législative.

 L’objet fondamental de l’intervention judiciaire (et 
du même coup sa limite) consiste à faire uniquement 
ce qui est nécessaire pour éviter une grave injustice. 
À cet égard, les conditions formulées dans Colombie-
Britannique (Ministre des Forêts) c. Bande indienne 
Okanagan et Little Sisters Book and Art Emporium 
c. Canada (Commissaire des Douanes et du Revenu) 
(Little Sisters (no 2)) s’appliquent lorsqu’il s’agit de 
déterminer si l’intervention de la Cour du Banc de la 
Reine était nécessaire pour permettre à la cour provin-
ciale d’« administrer pleinement et efficacement la jus-
tice ». Ces conditions sont les suivantes : (1) la partie 
qui demande une provision pour frais serait incapable 
d’agir en justice sans l’ordonnance; (2) la demande vaut 
prima facie d’être instruite; (3) les questions soulevées 
dépassent le cadre des intérêts du plaideur, revêtent une 
importance pour le public et n’ont pas encore été tran-
chées. La cour supérieure doit décider, eu égard à toutes 

substantial trial time and costs had already been 
expended, including the substantial public monies pro-
vided under the Court Challenges program. The Crown 
insisted on pursuing the prosecution in provincial court; 
C insisted on his French language defence. Neither side 
expressed any interest in a stay of proceedings. The 
courts in Alberta were clearly concerned lest the Crown 
achieve, by pressing on with the prosecution in the pro-
vincial court, an unfair advantage over the accused in 
the creation of the crucial factual record on which an 
important constitutional issue would be determined. A 
decision based on an incomplete record would not have 
put the languages issue to rest. C’s challenge was con-
sidered by the courts below to have merit and in their 
view it was in the interest of all Albertans that the con-
tinuation of the constitutional challenge be adequately 
resourced and properly dealt with.

 Superior courts possess an inherent jurisdiction to 
render assistance to inferior courts to enable them to 
administer justice fully and effectively, although this 
assistance can be rendered only in circumstances where 
the inferior tribunals are powerless to act and the inter-
vention of the superior court is essential to avoid a seri-
ous injustice in derogation of the public interest. The 
very plenitude of this inherent jurisdiction requires that 
it be exercised sparingly and with caution. That being 
said, the apparent novelty of the interim costs order is 
not fatal. Indeed, the superior court may exercise its 
inherent jurisdiction even in respect of matters which 
are regulated by statute or by rule of court, so long as it 
can do so without contravening any statutory provision.

 The fundamental purpose (and limit) on judicial 
intervention is to do only what is essential to avoid a 
serious injustice. In this respect, the criteria formulated 
in British Columbia (Minister of Forests) v. Okanagan 
Indian Band and Little Sisters Book and Art Emporium 
v. Canada (Commissioner of Customs and Revenue) 
(Little Sisters (No. 2)) are helpful in determining 
whether the intervention of the Court of Queen’s Bench 
is essential to enable the provincial court to “admin-
ister justice fully and effectively”. These criteria are: 
(1) the litigation would be unable to proceed if the 
order were not made; (2) the claim to be adjudicated 
is prima facie meritorious; (3) the issues raised tran-
scend the individual interest of the particular litigant, 
are of public importance, and have not been resolved in 
previous cases. The superior court must decide, with a 
view to all the circumstances, whether the case is suffi-
ciently special that it would be contrary to the interests 
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les circonstances, si l’affaire est si particulière qu’il 
serait contraire aux intérêts de la justice de rejeter la 
demande de provision pour frais, ou si elle devrait envi-
sager d’autres moyens de faciliter l’audition de l’affaire. 
La cour doit tenir compte de tous les facteurs pertinents 
qui émanent des faits.

 En l’espèce, la cour provinciale était aux prises 
avec un litige relatif aux droits linguistiques qui revê-
tait une grande importance et qui, après des mois de 
procès, risquait fort de ne pas aboutir. L’intervention 
de la cour supérieure n’était pas une intervention habi-
tuelle. Elle s’inscrivait dans une opération de sauvetage 
visant à éviter que des mois d’efforts ainsi que les frais 
engagés et les ressources judiciaires mises à contri-
bution à ce jour soient gaspillés. Il serait contraire à 
l’intérêt de la justice que le litige ne soit pas tranché 
de façon adéquate sur le fond parce que C — le porte- 
étendard présumé des Franco-Albertains dans la pré-
sente affaire — ne disposait pas des ressources finan-
cières nécessaires pour terminer ce qu’il a commencé.

 Les juridictions inférieures n’ont commis aucune 
erreur manifeste en concluant que l’accusé avait épuisé 
ses ressources et n’avait pas véritablement les moyens 
de payer les frais supplémentaires occasionnés par la 
poursuite de ce litige. Toutes les autres possibilités de 
financement avaient été épuisées. Le juge de la Cour du 
Banc de la Reine a été impressionné par la « façon res-
ponsable » dont C s’y est pris pour rassembler des fonds 
en vue de ce qui risquait d’être un long procès, ponctué 
de remises imprévues. La prétention de C était valable à 
première vue. Enfin, l’affaire revêt une importance pour 
le public. Elle valait prima facie d’être instruite en tant 
que contestation visant tout le corpus des textes juridi-
ques unilingues de l’Alberta. Il est dans l’intérêt public 
que l’affaire soit instruite dès maintenant. Elle est « suf-
fisamment particulière » au sens des arrêts Okanagan et 
Little Sisters (no 2).

 La juge Abella : Les circonstances exceptionnelles 
de la présente affaire justifient à bon droit l’octroi d’une 
provision pour frais dans l’intérêt public en fonction 
des principes établis dans Okanagan et Little Sisters 
(no 2). Il importe toutefois de signaler que nous n’étions 
pas saisis de la question de la compétence des cours 
provinciales d’octroyer des provisions pour frais. Il ne 
faut donc pas voir le présent arrêt comme transformant 
de manière indue la compétence inhérente d’une cour 
supérieure en un plein pouvoir « d’assistance ». Il faut 
plutôt interpréter cette compétence inhérente confor-
mément à l’évolution de la jurisprudence de cette Cour 
au sujet du rôle, du pouvoir et du mandat des cours de 
justice d’origine législative et des tribunaux adminis-
tratifs. Lors de l’examen des limites dont devrait être 

of justice to deny the funding application, or whether it 
should consider other methods to facilitate the hearing 
of the case. The court is to consider all relevant factors 
that arise on the facts.

 Here the provincial court was confronted with lan-
guage rights litigation of major significance that after 
months of trial had reached the point of collapse. The 
intervention of the superior court was not a matter 
of routine. It was part of a salvage operation to avoid 
months of effort, costs and judicial resources from 
being thrown away. It would be contrary to the inter-
est of justice if the proper resolution of this case on 
the merits was forfeited just because C — the putative 
standard bearer for Franco-Albertans in this matter — 
lacked the financial means to complete what he started.

 The courts below made no palpable error in find-
ing that the accused had exhausted his funds and that 
he had no realistic means of paying the further costs 
resulting from the continuance of the litigation. All 
other possibilities for funding had been exhausted. The 
Queen’s Bench judge was impressed with the “respon-
sible manner” in which C had pulled together finances 
for the anticipated length of trial and its unexpected 
continuances. C’s claim had prima facie merit. Finally, 
the case is of public importance. It was an attack of 
prima facie merit on the validity of the entire corpus 
of Alberta’s unilingual statute books. The public inter-
est requires that the case be dealt with now. It is “suf-
ficiently special” under the Okanagan/Little Sisters 
(No. 2) criteria.

 Per Abella J.: The unique circumstances of this case 
appropriately attract the award of interim public inter-
est funding based on the principles in Okanagan and 
Little Sisters (No. 2). It is important to note, however, 
that the issue of the jurisdiction of the provincial courts 
to award such costs was not before us. This case, there-
fore, should not be seen as unduly expanding the supe-
rior court’s inherent jurisdiction into a broad plenary 
power to “assist”. Instead, inherent jurisdiction should 
be interpreted consistently with this Court’s evolving 
jurisprudence about the role, authority and mandate of 
statutory courts and tribunals. When considering the 
proper limits of a superior court’s inherent jurisdic-
tion on matters on which a statutory court or tribunal is 
seized, any such inquiry should reconcile the common 
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assortie la compétence inhérente d’une cour supérieure 
sur des questions soumises à une cour de justice d’ori-
gine législative ou à un tribunal administratif, il faut 
concilier la portée de cette compétence en common law 
et le mandat que la loi lui confie implicitement de faire 
respecter sa propre procédure dans la mesure néces-
saire pour éviter une injustice et atteindre les objectifs 
fixés par la loi à son égard.
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[2006] 1 S.C.R. 140; R. v. 974649 Ontario Inc., 2001 
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situation. Le ministère public tenait à ce que la 
poursuite suive son cours devant la Cour provin-
ciale, et M. Caron tenait à faire valoir sa défense 
fondée sur ses droits linguistiques. Ni l’une ni 
l’autre des parties ne souhaitait une suspension 
d’instance.

[22] Les tribunaux de l’Alberta craignaient de 
toute évidence que le ministère public obtienne, en 
persistant à continuer la poursuite devant la Cour 
provinciale, un avantage indu (ce que le juge Ritter 
a appelé « une inégalité marquée ») par rapport à 
l’accusé en ce qui concerne la constitution d’un dos-
sier factuel crucial en vue de trancher une impor-
tante question constitutionnelle. Un procès marqué 
par l’inégalité n’aurait pas permis de trancher la 
question linguistique de façon définitive. Les tri-
bunaux d’instance inférieure ont jugé valable la 
contestation de M. Caron et, selon eux, il était dans 
l’intérêt de tous les Albertains qu’elle fasse l’objet 
d’un examen adéquat.

[23] Je tiens à préciser que la présente affaire 
n’ouvre généralement pas la voie à des demandes 
de fonds pour financer la défense des accusés dans 
des affaires pénales ordinaires soulevant de façon 
incidente des questions constitutionnelles (y com-
pris des questions liées à la Charte). Dans de tels 
cas, l’élément essentiel est réellement l’infraction. 
En l’espèce, la poursuite relative à une infrac-
tion au code de la route ne constitue que la toile 
de fond de la bataille constitutionnelle. Comme 
nous le verrons, le paradigme proposé dans 
Okanagan et Little Sisters (no 2) en ce qui concerne 
le financement pour des raisons d’intérêt public 
dans une affaire civile constitue une meilleure 
analogie.

A. La compétence inhérente de la Cour du Banc 
de la Reine de l’Alberta s’étend-elle aux 
ordonnances de provisions pour frais dans 
une instance devant la Cour provinciale?

[24] La compétence inhérente des cours 
supérieures provinciales est largement définie 
comme étant [TRADUCTION] « une source résiduelle 
de pouvoirs, à laquelle la Cour peut puiser au 
besoin lorsqu’il est juste ou équitable de le faire » : 

provincial court; Mr. Caron insisted on his French 
language defence. Neither side expressed any 
interest in a stay of proceedings.

[22] The courts in Alberta were clearly con-
cerned lest the Crown achieve, by pressing on with 
the prosecution in the provincial court, an unfair 
advantage (“lop-sided”, Ritter J.A. called it) over 
the accused in the creation of the crucial factual 
record on which an important constitutional issue 
would be determined. A lopsided trial would not 
have put the languages issue to rest. Mr. Caron’s 
challenge was considered by the courts below to 
have merit and in their view it was in the interest of 
all Albertans that the challenge be properly dealt 
with.

[23] I should make it clear that the present deci-
sion does not constitute a general invitation for 
applications to fund the defence of ordinary crimi-
nal cases where constitutional (including Charter) 
issues happen to be raised. In those cases the grava-
men is truly the criminal offence. Here the traffic 
court context is simply background to the consti-
tutional fight. A more appropriate analogy, as will 
be discussed, is the Okanagan/Little Sisters (No. 2) 
paradigm for public interest funding in a civil 
case.

A. Does the Inherent Jurisdiction of the Alberta 
Court of Queen’s Bench Extend to Making the 
Interim Costs Order in Respect of Proceedings 
in the Provincial Court?

[24] The inherent jurisdiction of the provincial 
superior courts, is broadly defined as “a residual 
source of powers, which the court may draw upon 
as necessary whenever it is just or equitable to do 
so”: I. H. Jacob, “The Inherent Jurisdiction of the 
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I. H. Jacob, « The Inherent Jurisdiction of the 
Court » (1970), 23 Curr. Legal Probs. 23, p. 51. 
Ces pouvoirs émanent « non pas d’une loi ou d’une 
règle de droit, mais de la nature même de la cour en 
tant que cour supérieure de justice » (Jacob, p. 27) 
pour permettre « de maintenir, protéger et remplir 
leur fonction qui est de rendre justice, dans le 
respect de la loi, d’une manière régulière, ordonnée 
et efficace » (p. 28). S’exprimant en des termes tout 
aussi larges, le juge en chef Lamer qui se référait, 
en l’approuvant, à l’analyse de Jacob (MacMillan 
Bloedel Ltd. c. Simpson, [1995] 4 R.C.S. 725, 
par. 29-30), parle des « pouvoirs qui sont essentiels 
à l’administration de la justice et au maintien de la 
primauté du droit », par. 38. Voir également R. c. 
Cunningham, 2010 CSC 10, [2010] 1 R.C.S. 331, le 
juge Rothstein, qui se réfère à l’analyse de Jacob, 
au par. 18, et Canada (Commission des droits de la 
personne) c. Canadian Liberty Net, [1998] 1 R.C.S. 
626, par. 29-32.

[25] Dans les premiers temps, les cours supérieu-
res ont exercé leurs pouvoirs inhérents notamment 
afin de désigner un avocat pour représenter des 
plaideurs impécunieux in forma pauperis (W. S. 
Holdsworth, A History of English Law, vol. IV (3e 
éd. 1945), p. 538, et G. O. Morgan et H. Davey, A 
Treatise on Costs in Chancery (1865), p. 268).

[26] Le ministère public fait valoir que, quelle que 
soit l’étendue de la compétence inhérente conférée 
à une cour supérieure à l’égard d’une affaire qui 
lui est soumise, la compétence inhérente ne sau-
rait s’étendre à une ordonnance de provision pour 
frais dans une affaire dont est saisie la Cour pro-
vinciale. Toutefois, comme le souligne Jacob, les 
cours supérieures possèdent effectivement le pou-
voir inhérent de [TRADUCTION] « venir en aide aux 
tribunaux d’instance inférieure en vue de leur per-
mettre de s’acquitter intégralement et efficacement 
de leur mandat d’administrer la justice » (p. 48). À 
titre d’exemple, les cours supérieures interviennent 
depuis longtemps dans les cas d’outrage au tribu-
nal qui ne sont pas commis « devant » un tribu-
nal d’instance inférieure parce que « les tribunaux 
d’instance inférieure ne possèdent pas les pouvoirs 
nécessaires pour assurer leur propre protection » 
(p. 48). Voir notamment R. c. Peel Regional Police 

Court” (1970), 23 Curr. Legal Probs. 23, at p. 51. 
These powers are derived “not from any statute or 
rule of law, but from the very nature of the court as 
a superior court of law” (Jacob, at p. 27) to enable 
“the judiciary to uphold, to protect and to fulfil the 
judicial function of administering justice according 
to law in a regular, orderly and effective manner” 
(p. 28). In equally broad language Lamer C.J., 
citing the Jacob analysis with approval (MacMillan 
Bloedel Ltd. v. Simpson, [1995] 4 S.C.R. 725, at 
paras. 29-30), referred to “those powers which 
are essential to the administration of justice and 
the maintenance of the rule of law”, at para. 38. 
See also R. v. Cunningham, 2010 SCC 10, [2010] 
1 S.C.R. 331, at para. 18, per Rothstein J., relying 
on the Jacob analysis, and Canada (Human Rights 
Commission) v. Canadian Liberty Net, [1998] 1 
S.C.R. 626, at paras. 29-32.

[25] One of the earliest manifestations of the 
superior court’s inherent jurisdiction was the 
appointment of counsel to represent impecunious 
litigants in forma pauperis (W. S. Holdsworth, A 
History of English Law, vol. IV (3rd ed. 1945), at p. 
538, and G. O. Morgan and H. Davey, A Treatise on 
Costs in Chancery (1865), at p. 268).

[26] The Crown argues that whatever may be 
a superior court’s inherent jurisdiction in rela-
tion to matters pending before it, such jurisdiction 
cannot extend to an order of interim funding of a 
litigant in a matter pending in the provincial court. 
However, as Jacob points out, superior courts do 
possess inherent jurisdiction “to render assistance 
to inferior courts to enable them to administer jus-
tice fully and effectively” (p. 48). For example, 
superior courts have long intervened in respect 
of contempt not committed “in the face of” the 
inferior court because “the inferior courts have 
not the power to protect themselves” (p. 48). See, 
e.g., R. v. Peel Regional Police Service (2000), 149 
C.C.C. (3d) 356 (Ont. S.C.J.), and United Nurses 
of Alberta v. Alberta (Attorney General), [1992] 
1 S.C.R. 901. In the same vein, Mr. Keith Mason, 
Q.C., a former President of the New South Wales 
Court of Appeal, has written in an article titled 
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Service (2000), 149 C.C.C. (3d) 356 (C.S.J. Ont.), 
et United Nurses of Alberta c. Alberta (Procureur 
général), [1992] 1 R.C.S. 901. Dans le même ordre 
d’idées, M. Keith Mason, c.r., un ancien président 
de la Cour d’appel de la Nouvelle-Galles du Sud, 
a écrit ce qui suit dans un article intitulé « The 
Inherent Jurisdiction of the Court » (1983), 57 Austl. 
L.J. 449 :

 [TRADUCTION] Il n’est pas surprenant que le souci 
général de veiller à la « bonne administration de la jus-
tice » ait été invoqué pour justifier que la Cour suprême 
crée ou fasse respecter des droits procéduraux suscepti-
bles d’être exercés devant d’autres tribunaux. Une inter-
vention en ce sens a été permise lorsque l’autre instance 
décisionnelle a été jugée dépourvue des pouvoirs néces-
saires pour intervenir ou lorsque le fait de forcer les 
parties de s’adresser à celle-ci entraînerait des coûts ou 
des délais indus.

. . .

 Plusieurs des changements les plus récents en droit 
administratif ont un lien avec la compétence géné-
rale inhérente que s’attribuent les cours supérieures de 
recourir à leurs procédures pour contribuer à la bonne 
administration de la justice. [Je souligne; p. 456.]

L’article de Mason a aussi été cité avec approbation 
par le juge en chef Lamer dans MacMillan Bloedel 
(par. 33).

[27] Il est arrivé aux cours de justice canadien-
nes d’exercer leur compétence inhérente pour venir 
en aide aux tribunaux d’instance inférieure lorsque 
les circonstances s’y prêtaient. Le caractère inédit 
d’une situation n’a pas empêché les cours supérieu-
res de prendre les mesures qui s’imposaient. Dans 
l’affaire Peel Regional Police, la Cour supérieure 
de justice a assigné le corps de police régional et 
la commission de police pour outrage au tribunal 
en raison des nombreux retards dans le transfert 
des détenus aux salles d’audience. Des journées 
entières d’audience avaient été perdues en raison 
de cette situation qui avait aussi causé des incon-
vénients aux avocats, aux témoins et aux membres 
du public (par. 20-28). La Cour supérieure a estimé 
que les retards sapaient la primauté du droit. Se 
référant à MacMillan Bloedel, elle explique ainsi 
les raisons ayant motivé son intervention :

“The Inherent Jurisdiction of the Court” (1983), 57 
Austl. L.J. 449, that

 [i]t is not surprising that a general concern with the 
“due administration of justice” has been invoked to 
justify the Supreme Court creating or enforcing pro-
cedural rights applicable to other courts and tribunals. 
Such helpful intervention has been offered where the 
other body has been considered powerless to act or 
where undue expense or delay might be caused if par-
ties were forced to resort to it.

. . .

 Many of the more recent developments of adminis-
trative law can be related to the assumption by supe-
rior courts of a general inherent jurisdiction to use their 
process in aid of the proper administration of justice. 
[Emphasis added; p. 456.]

The Mason article was also cited with approval by 
Lamer C.J. in MacMillan Bloedel (para. 33).

[27] Canadian courts have, from time to time, 
exercised their inherent jurisdiction to render assis-
tance to inferior courts as circumstances required. 
Novelty has not been treated as a barrier to neces-
sary action. In the Peel Regional Police case, the 
superior court cited the Regional Police Service 
and the Police Services Board for contempt based 
on repeated delays in transferring prisoners to 
court rooms for hearings. This caused days of court 
time to be lost and inconvenienced lawyers, wit-
nesses, and members of the public (paras. 20-28). 
The delays were said to undermine the rule of law. 
Citing MacMillan Bloedel, the court explained the 
basis for its action:
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 [TRADUCTION] La Cour est intervenue afin de 
mettre un terme aux retards qui surviennent systémati-
quement lorsque les détenus sont amenés dans les salles 
d’audience du Palais de justice de Peel. La Cour souhai-
tait prévenir la multiplicité des procédures coercitives. 
De plus, la cour supérieure était consciente du devoir 
qui lui incombait de venir en aide aux cours provincia-
les pour rétablir la primauté du droit . . . [Je souligne; 
par. 68.]

[28] Dans United Nurses of Alberta, notre Cour a 
maintenu une condamnation pour outrage criminel 
rendue par la cour supérieure contre un syndicat 
qui avait désobéi à une ordonnance de la commis-
sion des relations de travail de la province. La cour 
supérieure s’est appuyée sur sa compétence inhé-
rente pour venir en aide au tribunal administratif.

[29] Bien que la procédure pour outrage soit le 
moyen le mieux connu pour venir [TRADUCTION] 
« en aide aux tribunaux d’instance inférieure », la 
compétence inhérente de la cour supérieure ne se 
limite pas à ce moyen. D’autres exemples compren-
nent « l’assignation à comparaître et l’exercice du 
pouvoir général de surveillance sur les procédures 
des cours d’instance inférieure, notamment la mise 
en liberté sous caution » (Jacob, p. 48-49). En bref, 
Jacob dit ce qui suit : « La compétence inhérente de 
la cour peut être invoquée dans un nombre appa-
remment infini de circonstances et peut être exercée 
de différentes façons » (p. 23 (je souligne)). Je sous-
cris à cette analyse. Il n’est pas opportun d’adopter 
une approche fondée sur des « catégories ».

[30] Bien sûr, vu son ampleur, la compétence 
inhérente doit être exercée avec circonspection. 
Lorsque des tribunaux d’instance inférieure sont 
visés, la cour supérieure peut leur venir en « aide » 
(sans s’ingérer) et intervenir dans les seuls cas où 
ils n’ont pas les pouvoirs nécessaires pour interve-
nir et où il est essentiel de prévenir une injustice. 
Comme nous le verrons plus loin, cette exigence 
est compatible avec le critère des circonstances 
« suffisamment particulières » appliqué en matière 
d’ordonnances de provision pour frais dans Little 
Sisters (no 2), par. 37.

[31] Je suis donc d’avis de rejeter l’argument 
voulant que l’ordonnance de provision pour frais 

 This court acted in order to terminate the systemic 
delays in the timely delivery of prisoners to courtrooms 
throughout the Peel Courthouse. The court was desir-
ous of averting a multiplicity of coercive proceedings. 
As well, the superior court was conscious of its duty 
to assist provincially created courts to restore the par-
amountcy of the rule of law . . . . [Emphasis added; 
para. 68.]

[28] In United Nurses of Alberta, this Court 
upheld a criminal contempt order made by the 
superior court against a union that defied a ruling 
issued by the province’s Labour Relations Board. 
The superior court relied on its inherent jurisdic-
tion to come to the aid of the tribunal.

[29] While contempt proceedings are the best 
known form of “assistance to inferior courts”, the 
inherent jurisdiction of the superior court is not 
so limited. Other examples include “the issue of a 
subpoena to attend and give evidence; and to exer-
cise general superintendence over the proceedings 
of inferior courts, e.g., to admit to bail” (Jacob, at 
pp. 48-49). In summary, Jacob states, “The inher-
ent jurisdiction of the court may be invoked in an 
apparently inexhaustible variety of circumstances 
and may be exercised in different ways” (p. 23 
(emphasis added)). I agree with this analysis. A 
“categories” approach is not appropriate.

[30] Of course the very plenitude of this inherent 
jurisdiction requires that it be exercised sparingly 
and with caution. In the case of inferior tribunals, 
the superior court may render “assistance” (not 
meddle), but only in circumstances where the infe-
rior tribunals are powerless to act and it is essen-
tial to avoid an injustice that action be taken. This 
requirement is consistent with the “sufficiently 
special” circumstances required for interim costs 
orders by Little Sisters (No. 2), at para. 37, as will 
be discussed.

[31] Accordingly, I would not accept the argu-
ment that the apparent novelty of the interim costs 
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outrepasse la compétence inhérente de la Cour 
du Banc de la Reine en raison du caractère inédit 
qu’elle revêt en l’espèce.

[32] Le ministère public soutient que, même s’il 
est possible en théorie qu’une ordonnance de pro-
vision pour frais relève de la compétence inhérente 
de la cour supérieure, l’adoption de dispositions 
législatives en matière de dépens a eu pour effet 
de lui retirer ce pouvoir. À cet égard, le minis-
tère public s’appuie sur la Provincial Offences 
Procedure Act, R.S.A. 2000, ch. P-34, et le Code 
criminel, L.R.C. 1985, ch. C-46, art. 809 et 840, 
qui prévoient notamment le versement de 4 $ aux 
témoins pour chaque jour de présence au procès. 
Le ministère public soutient que si ces dispositions 
ne limitent pas expressément la compétence inhé-
rente de la Cour du Banc de la Reine, elles l’écar-
tent implicitement. Toutefois, sur ce point égale-
ment, il est utile de se reporter à l’analyse de Jacob :

[TRADUCTION] . . . la cour peut exercer sa compétence 
inhérente même à l’égard de questions qui sont régies 
par une loi ou par une règle de la cour, à condition 
qu’elle puisse le faire sans enfreindre une disposition 
législative. [Je souligne; p. 24.]

Je suis d’accord avec Jacob sur ce point également.

[33] Cet argument et d’autres aspects de l’argu-
mentation du ministère public supposent qu’il s’agit 
d’une procédure relative à une infraction réglemen-
taire banale, du genre de celles qui sont censées être 
visées par les dispositions susmentionnées applica-
bles à la Cour provinciale en matière de dépens. Il 
s’agit d’une prémisse que je ne puis accepter. La 
Cour provinciale était aux prises avec un litige rela-
tif aux droits linguistiques qui revêtait une grande 
importance et qui, après des mois de procès, ris-
quait fort de ne pas aboutir. L’intervention de la 
cour supérieure n’était pas une intervention habi-
tuelle. Elle s’inscrivait dans une opération de sau-
vetage visant à éviter que des mois d’efforts ainsi 
que les frais engagés et les ressources judiciaires 
mises à contribution à ce jour soient gaspillés.

[34] Le ministère public s’appuie également sur 
diverses lois traitant de l’attribution des dépens dans 
des affaires soumises à la Cour du Banc de la Reine 

order in this case is, on account of its novelty, 
beyond the inherent jurisdiction of the Court of 
Queen’s Bench.

[32] The Crown argues that even if the making 
of such an interim costs order could in theory 
fall within the inherent jurisdiction of the supe-
rior court, such jurisdiction has been taken away 
by statutory costs provisions. In this respect the 
Crown relies on the Provincial Offences Procedure 
Act, R.S.A. 2000, c. P-34, and the Criminal Code, 
R.S.C. 1985, c. C-46, ss. 809 and 840, which pro-
vides for example $4 a day for witnesses. The 
Crown argues that while not expressly limited, the 
inherent jurisdiction of the Court of Queen’s Bench 
is implicitly ousted by these enactments. However 
on this point, as well, the Jacob analysis is helpful:

. . . the court may exercise its inherent jurisdiction even 
in respect of matters which are regulated by statute or 
by rule of court, so long as it can do so without con-
travening any statutory provision. [Emphasis added; 
p. 24.]

I agree with Jacob on this point as well.

[33] The Crown’s premise here and elsewhere 
in its argument is that this case is an ordinary 
“garden variety” regulatory proceeding of the sort 
to which these provincial court costs provisions 
were intended to apply, a premise which I cannot 
accept. The provincial court was confronted with 
language rights litigation of major significance that 
after months of trial had reached the point of col-
lapse. The intervention of the superior court was 
not a matter of routine. It was part of a salvage 
operation to avoid months of effort, costs and judi-
cial resources from being thrown away.

[34] The Crown also relies on various statutes 
dealing with costs in matters pending before the 
Court of Queen’s Bench itself, including the Court 
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elle-même, y compris la Court of Queen’s Bench 
Act, R.S.A. 2000, ch. C-31, art. 21, la Judicature 
Act, R.S.A. 2000, ch. J-2, art. 8, et les Alberta Rules 
of Court, Alta. Reg. 390/68, règles 600 et 601. Ces 
dispositions autorisent certainement l’attribution de 
dépens dans diverses circonstances, mais un texte 
autorisant ces mesures ne devrait pas être interprété 
comme limitant la compétence inhérente de la cour 
de faire ce qui est nécessaire pour [TRADUCTION] 
« remplir sa fonction qui est de rendre justice, dans 
le respect de la loi, d’une manière régulière, ordon-
née et efficace » (Jacob, p. 28). Il serait contraire 
à la jurisprudence et à la doctrine de tirer, à partir 
d’une « déduction » ou de conjectures quant à 
l’intention du législateur, une inférence néga-
tive écartant la compétence inhérente de la cour 
supérieure : Succession Ordon c. Grail, [1998] 3 
R.C.S. 437.

[35] J’estime que le rôle de surveillance des cours 
supérieures vis-à-vis des cours provinciales en 
Alberta englobe le pouvoir d’accorder une provi-
sion pour frais devant un tribunal d’instance infé-
rieure lorsqu’il s’agit d’une mesure « essentiel[le] à 
l’administration de la justice et au maintien de la 
primauté du droit » (MacMillan Bloedel, par. 38 (je 
souligne)). Bien entendu, il reste à établir les condi-
tions de l’exercice de cette compétence en l’espèce. 
À mon avis, les conditions fixées dans Okanagan et 
Little Sisters (no 2) sont utiles à cette fin.

B. Conditions relatives à l’octroi d’une ordon-
nance de provision pour frais pour des raisons 
d’intérêt public

[36] Bien que M. Caron cherche à obtenir ce 
qu’il appelle une ordonnance fondée sur l’arrêt 
Okanagan, le ministère public fait observer que 
cette affaire se distingue à bien des égards de la 
présente espèce. Okanagan était une affaire civile 
alors qu’en l’espèce, une procédure quasi criminelle 
est à l’origine du litige, et de façon générale, comme 
le souligne le ministère public, les dépens sont 
régis par des règles fort différentes selon qu’il s’agit 
d’affaires civiles ou criminelles. Deuxièmement, 
l’arrêt Okanagan ne concernait pas l’exercice de 
la compétence inhérente de la cour, mais plutôt 
l’exercice, en equity, d’un pouvoir conféré par la 

of Queen’s Bench Act, R.S.A. 2000, c. C-31, s. 21, 
the Judicature Act, R.S.A. 2000, c. J-2, s. 8, and the 
Alberta Rules of Court, Alta. Reg. 390/68, rr. 600 
and 601. Certainly these enactments authorize the 
award of costs in various circumstances, but words 
of authorization in this connection should not be 
read as words limiting the court’s inherent juris-
diction to do what is essential “to fulfil the judi-
cial function of administering justice according 
to law in a regular, orderly and effective manner” 
(Jacob, at p. 28). It would be contrary to all author-
ity to draw a negative inference against the inherent 
jurisdiction of the superior court based on “impli-
cation” and conjecture about legislative intent: 
Ordon Estate v. Grail, [1998] 3 S.C.R. 437.

[35] I am satisfied that the supervisory juris-
diction of the superior courts over the provin-
cial courts in Alberta includes the power to order 
interim funding before an inferior tribunal where 
it is “essential to the administration of justice and 
the maintenance of the rule of law” (MacMillan 
Bloedel, at para. 38 (emphasis added)). It remains 
to determine, of course, the conditions under which 
such jurisdiction should be exercised in the pre-
sent case. In my view, the Okanagan/Little Sisters 
(No. 2) criteria are helpful to this delineation.

B. Criteria for the Grant of a Public Interest 
Funding Order

[36] Although Mr. Caron seeks what he calls an 
Okanagan order, the Crown points out that there 
are many distinctions between that case and the 
one before us. Okanagan was a civil case. The 
fight here arose in the context of a quasi-criminal 
proceeding and, generally speaking, as the Crown 
emphasizes, the costs regimes in civil and crimi-
nal cases are very different. Secondly, Okanagan 
did not involve the exercise of the court’s inherent 
jurisdiction, but addressed the equitable exercise 
of a statutory costs authority. Thirdly, the origi-
nal Okanagan order was made in relation to pro-
ceedings before the court that ordered the funding, 
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loi en matière de dépens. Troisièmement, l’ordon-
nance initiale dans Okanagan visait des procé-
dures devant la cour ayant rendu l’ordonnance de 
provision pour frais, soit la cour supérieure de la 
Colombie-Britannique. L’arrêt concernait l’octroi 
d’une provision pour frais à une partie demande-
resse et non à un accusé. Ces observations valent 
tout autant à l’égard de Little Sisters (no 2).

[37] Le ministère public fait valoir que les tribu-
naux ne peuvent pas créer un autre régime d’aide 
juridique par décision judiciaire. Il ajoute que 
les tribunaux ne peuvent non plus réinstaurer le 
Programme de contestation judiciaire. Ces points 
sont en soi valides, mais à mon avis, ils ne dictent 
pas l’issue du pourvoi.

[38] Il est clair que les circonstances du présent 
pourvoi ne sont pas les mêmes que celles de l’arrêt 
Okanagan où notre Cour a considéré la question du 
financement dans le contexte d’un recours civil non 
encore engagé. Nous sommes saisis de la question 
du financement pour des raisons d’intérêt public 
dans une situation différente. Les arrêts Okanagan 
et Little Sisters (no 2) fournissent néanmoins des 
indications importantes en ce qui concerne le para-
digme relatif aux provisions pour frais octroyées 
pour des raisons d’intérêt public. Dans ces arrêts, 
comme il ressort de l’examen ci-dessus portant 
sur la compétence inhérente, l’objet fondamental 
de l’intervention judiciaire (et du même coup sa 
limite) consiste à faire uniquement ce qui est néces-
saire pour éviter une injustice.

[39] Formulées par le juge LeBel au par. 40 de 
l’arrêt Okanagan, les trois conditions régissant 
l’octroi discrétionnaire de provisions pour frais 
sont les suivantes :

1. La partie qui demande une provision pour frais 
n’a véritablement pas les moyens de payer les frais 
occasionnés par le litige et ne dispose réalistement 
d’aucune autre source de financement lui permet-
tant de soumettre les questions en cause au tribu-
nal — bref, elle serait incapable d’agir en justice 
sans l’ordonnance.

2. La demande vaut prima facie d’être instruite, c’est-
à-dire qu’elle paraît au moins suffisamment vala-
ble et, de ce fait, il serait contraire aux intérêts de 

namely the superior court of British Columbia. It 
dealt with an award of advance costs to a plain-
tiff, not an accused. The same distinctions apply to 
Little Sisters (No. 2).

[37] The Crown argues that the courts cannot 
create an alternative legal aid scheme by judicial 
fiat. Nor, says the Crown, can the courts judicially 
reinstate the Court Challenges Program. These 
points are valid so far as they go, but in my opinion 
they do not control the outcome of the appeal.

[38] Clearly, this case is not Okanagan where the 
Court viewed the funding issue from the perspec-
tive of a proposed civil trial not yet commenced. 
We are presented with the issue of public inter-
est funding in a different context. Nevertheless, 
Okanagan/Little Sisters (No. 2) provide important 
guidance to the general paradigm of public interest 
funding. In those cases, as earlier emphasized in 
the discussion of inherent jurisdiction, the funda-
mental purpose (and limit) on judicial intervention 
is to do only what is essential to avoid an injustice.

[39] The Okanagan criteria governing the dis-
cretionary award of interim (or “advanced”) costs 
are three in number, as formulated by LeBel J., at 
para. 40:

1. The party seeking interim costs genuinely cannot 
afford to pay for the litigation, and no other realis-
tic option exists for bringing the issues to trial — in 
short, the litigation would be unable to proceed if 
the order were not made.

2. The claim to be adjudicated is prima facie merito-
rious; that is, the claim is at least of sufficient merit 
that it is contrary to the interests of justice for the 
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la justice que le plaideur renonce à agir en justice 
parce qu’il n’en a pas les moyens financiers.

3. Les questions soulevées dépassent le cadre des 
intérêts du plaideur, revêtent une importance pour 
le public et n’ont pas encore été tranchées.

Même le respect de ces trois conditions ne confère 
pas le « droit » d’obtenir une provision pour frais. 
Comme l’ont dit les juges Bastarache et LeBel, au 
nom de la majorité, dans Little Sisters (no 2) :

En analysant ces conditions, le tribunal doit décider, eu 
égard à toutes les circonstances, si l’affaire est si par-
ticulière qu’il serait contraire aux intérêts de la justice 
de rejeter la demande de provision pour frais, ou s’il 
devrait envisager d’autres moyens de faciliter l’audition 
de l’affaire. Le pouvoir discrétionnaire du tribunal lui 
permet de tenir compte de tous les facteurs pertinents 
qui émanent des faits. [Je souligne; par. 37.]

Bien que ces conditions aient été énoncées dans le 
contexte fort différent des arrêts Okanagan et Little 
Sisters (no 2), je suis d’avis qu’elles s’appliquent 
aussi lorsqu’il s’agit de décider si l’ordonnance de 
provision pour frais de la Cour du Banc de la Reine 
était nécessaire pour permettre à la cour provinciale 
de [TRADUCTION] « s’acquitter intégralement et effi-
cacement de son mandat d’administrer la justice », et 
si, en conséquence, la cour supérieure avait le pou-
voir inhérent d’intervenir comme elle l’a fait.

C. Application aux faits de l’espèce du critère 
relatif à la provision pour frais octroyée pour 
des raisons d’intérêt public

[40] Les juridictions inférieures ont appliqué cha-
cune des conditions susmentionnées.

(1) Plaideur impécunieux

[41] En ce qui concerne la situation financière de 
M. Caron, le juge de la cour supérieure a conclu que, 
bien qu’il ait été prêt à dépenser, jusqu’à la limite, ses 
fonds personnels et les sommes qu’il avait emprun-
tées (ainsi que l’argent provenant du Programme de 
contestation judiciaire) — ce qu’il a d’ailleurs fait —, 
M. Caron avait épuisé ses ressources au moment où 
il a présenté ses demandes de provision pour frais. 
Il n’était pas en mesure de financer la dernière étape 

opportunity to pursue the case to be forfeited just 
because the litigant lacks financial means.

3. The issues raised transcend the individual interests 
of the particular litigant, are of public importance, 
and have not been resolved in previous cases.

Even where these criteria are met there is no “right” 
to a funding order. As stated by Bastarache and 
LeBel JJ. for the majority in Little Sisters (No. 2):

In analysing these requirements, the court must decide, 
with a view to all the circumstances, whether the case 
is sufficiently special that it would be contrary to the 
interests of justice to deny the advance costs applica-
tion, or whether it should consider other methods to 
facilitate the hearing of the case. The discretion enjoyed 
by the court affords it an opportunity to consider all rel-
evant factors that arise on the facts. [Emphasis added; 
para. 37.]

While these criteria were formulated in the very 
different circumstances of Okanagan and Little 
Sisters (No. 2), in my opinion they apply as well 
to help determine whether the costs intervention of 
the Court of Queen’s Bench was essential to enable 
the provincial court to “administer justice fully 
and effectively”, and may therefore be said to fall 
within the superior court’s inherent jurisdiction.

C. Application of the Public Funding Criteria to 
the Present Case

[40] The courts below addressed each of the 
above criteria.

(1) Impecunious Litigant

[41] As to Mr. Caron’s financial circumstances, 
the superior court judge concluded that, while 
he was willing to expend (and had expended) his 
own and borrowed money (as well as funding 
from the Court Challenges Program) to the limit, 
Mr. Caron’s resources had been exhausted by the 
time the applications for the orders in issue were 
made. He could not finance the last leg of his pro-
tracted trial. The Crown argues that Mr. Caron 
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de son long procès. Le ministère public soutient que 
M. Caron aurait dû faire une campagne de finan-
cement plus musclée, particulièrement au sein de 
la communauté francophone de l’Alberta. Le juge 
de la Cour du Banc de la Reine a au contraire été 
impressionné par la « façon responsable » dont M. 
Caron s’y est pris pour rassembler des fonds en vue 
de ce qui risquait d’être un long procès, ponctué de 
remises imprévues. Toutefois, au fur et à mesure que 
la preuve d’expert a pris de l’ampleur, une collecte 
de fonds officielle n’était plus « vraiment possible » 
étant donné l’échéancier et les exigences du procès 
(2007 ABQB 632, [2007] A.J. No. 1166 (QL), par. 
30). Le juge de la Cour du Banc de la Reine s’est 
dit « satisfait que M. Caron n’[avait] véritablement 
pas les moyens de payer les frais occasionnés par 
ce litige et que toutes autres possibilités de finance-
ment [avaient] été étudiées, mais en vain » (par. 31). 
L’objection du ministère public à cet égard n’a pas 
été acceptée par les juridictions inférieures, et ces 
dernières n’ont commis aucune erreur manifeste en 
concluant comme elles l’ont fait.

(2) L’affaire vaut prima facie d’être instruite

[42] L’ordonnance de provision pour frais en l’es-
pèce ne préjugeait pas de l’issue du litige. M. Caron 
a toutefois convaincu les tribunaux albertains que 
sa contestation était différente des contestations 
soulevées dans Mercure, Paquette et Lefebvre. On 
se souviendra que, dans Mercure, les droits linguis-
tiques des minorités des Prairies étaient visés par 
l’Acte des Territoires du Nord-Ouest, 1875, S.C. 
1875, ch. 49. La disposition clé, qui est pour ainsi 
dire identique à l’art. 133 de la Loi constitution-
nelle de 1867, figure dans la codification de 1886 où 
elle est devenue l’art. 110 (abr. et rempl. par 1891, 
ch. 22, art. 18) :

 110. Toute personne pourra faire usage soit de la 
langue anglaise, soit de la langue française, dans les 
débats de l’Assemblée législative des territoires, ainsi 
que dans les procédures devant les cours de justice; et 
ces deux langues seront employées pour la rédaction des 
procès-verbaux et journaux de l’Assemblée; et toutes 
les ordonnances rendues sous l’empire du présent acte 
seront imprimées dans ces deux langues; néanmoins, 
après la prochaine élection générale de l’Assemblée 
législative, cette Assemblée pourra, par ordonnance ou 

ought to have pursued a more aggressive fundrais-
ing campaign, particularly within Alberta’s fran-
cophone community. The Queen’s Bench judge, on 
the contrary, was impressed with the “responsible 
manner” in which Mr. Caron had pulled together 
finances for the anticipated length of trial and its 
unexpected continuances. However, as the scope of 
the expert evidence continued to expand, it was not 
“realistically possible” for him to launch a formal 
fundraising campaign given the trial schedule and 
its demands (2007 ABQB 632, [2007] A.J. No. 
1162 (QL), at para. 30). The Queen’s Bench judge 
declared himself “satisfied that Mr. Caron has no 
realistic means of paying the fees resulting from 
this litigation, and that all other possibilities for 
funding have been canvassed, but in vain” (para. 
31). The Crown’s objection on this point was not 
accepted in the courts below and those courts made 
no palpable error in reaching the conclusion they 
did.

(2) Prima Facie Meritorious Case

[42] The order for interim costs in this case did 
not prejudge the outcome. Mr. Caron, however, per-
suaded the Alberta courts that his challenge differs 
from Mercure, Paquette, and Lefebvre. In Mercure, 
it will be recalled, minority language rights on the 
prairies were addressed in terms of the North-West 
Territories Act, 1875, S.C. 1875, c. 49. The key pro-
vision, which is essentially the same as s. 133 of 
the Constitution Act, 1867, was reproduced in the 
1886 consolidation as s. 110 (rep. & sub. 1891, c. 
22, s. 18):

 110. Either the English or the French language may 
be used by any person in the debates of the Legislative 
Assembly of the Territories and in the proceedings 
before the courts; and both those languages shall be 
used in the records and journals of such Assembly; and 
all ordinances made under this Act shall be printed in 
both those languages: Provided, however, that after 
the next general election of the Legislative Assembly, 
such Assembly may, by ordinance or otherwise, regu-
late its proceedings, and the manner of recording and 

20
11

 S
C

C
 5

 (
C

an
LI

I)



102 R. v. CARON  Binnie J. [2011] 1 S.C.R.

autrement,  réglementer ses délibérations et  la manière 
d’en  tenir procès-verbal et de  les publier; et  les  règle-
ments ainsi faits seront incorporés dans une proclama-
tion qui sera immédiatement promulguée et publiée par 
le  lieutenant-gouverneur en conformité de la  loi, et  ils 
auront ensuite plein effet et vigueur.

Dans l’arrêt Mercure lui-même, notre Cour a statué 
qu’en Saskatchewan, cette disposition pouvait être 
abrogée en vertu de l’art. 14 et du par. 16(1) de la 
Loi sur la Saskatchewan et de  l’art.  45 de  la Loi 
constitutionnelle de 1982 (p. 271).

[43]  M.  Caron  soutient  qu’une  large  part  de 
la  preuve  historique  pertinente  n’a  pas  été  exa-
minée  dans  Mercure,  y  compris,  notamment,  la 
Proclamation royale du  6  décembre  1869,  par 
laquelle  les  territoires  alors  appelés  les  Territoires 
du Nord-Ouest ont été annexés au Canada, et qui, 
selon le juge de la Cour provinciale, a eu l’effet sui-
vant :

  En conséquence, à mon avis,  il était nécessaire que 
la  proclamation  soit  constitutionnelle  pour  apaiser  les 
Métis,  en  leur  donnant  plus  de  certitude.  Une  garan-
tie  politique  peut  être  annulée  plus  facilement  qu’une 
garantie constitutionnelle. [. . .] Selon moi, étant donné 
le contexte historique, la proclamation est un document 
constitutionnel.  Par  conséquent,  «  all your civil [. . .] 
rights  »  mentionnés  dans  la  proclamation  bénéficient 
d’une protection constitutionnelle.  J’ai déjà  statué que, 
en  se  fondant  sur  la preuve historique, « civil rights  » 
était  une  expression  assez  large  pour  comprendre  les 
droits linguistiques, donc les droits linguistiques jouis-
sent de la même protection.

(2008 ABPC 232, 95 Alta. L.R. (4th) 307, par. 561)

Bien sûr, il ne s’agit pas en l’espèce de savoir si ce 
point de vue sur la Proclamation de 1869 sera ulti-
mement maintenu, une fois les appels épuisés. Tous 
les tribunaux d’instance inférieure ont reconnu que 
la prétention de M. Caron était valable à première 
vue (R. c. Caron, 2006 ABPC 278, 416 A.R. 63, par. 
149; 2007 ABQB 632, [2007] A.J. No. 1166 (QL), 
par. 32-36 et 40; 2009 ABCA 34, [2009] A.J. No. 71 
(QL), par. 58-61). Il serait, suivant l’arrêt Okanagan, 
contraire à l’intérêt de la justice que le litige ne soit 
pas  tranché  de  façon  adéquate  sur  le  fond  parce 
que  M.  Caron  —  le  porte-étendard  présumé  des 

publishing the same; and the regulations so made shall 
be embodied in a proclamation which shall be forthwith 
made and published by the Lieutenant Governor in con-
formity with the law, and thereafter shall have full force 
and effect.

Mercure itself held that in Saskatchewan this pro-
vision was subject to repeal by virtue both of ss. 14 
and 16(1) of the Saskatchewan Act and s. 45 of the 
Constitution Act, 1982 (p. 271).

[43]  Mr.  Caron’s  contention  is  that  the  Mercure 
case did not consider much of the relevant histori-
cal  evidence  including,  in  particular,  the  Royal 
Proclamation of  December  6,  1869,  annexing  to 
Canada what was then the North-West Territories, 
whose  effect  was  characterized  by  the  provincial 
court judge as follows:

  [TRANSLATION]  I  therefore believe  that  the procla-
mation  had  to  be  constitutional  to  appease  the  Métis 
by  giving  them  greater  certainty.  A  political  guaran-
tee can be cancelled more easily  than a constitutional 
guarantee. . . . In my opinion, in light of the historical 
context, the proclamation is a constitutional document. 
This  means  that  “all  your  civil  . . .  rights”  mentioned 
in  the proclamation are protected by  the Constitution. 
As I held above, relying on the historical evidence, the 
expression  “civil  rights” was broad  enough  to  include 
language rights, which means that the same protection 
applies to language rights.

(2008  ABPC  232,  95  Alta.  L.R.  (4th)  307,  at 
para. 561)

Whether or not this view of the 1869 Proclamation 
survives  final  appellate  consideration  is  not,  of 
course, the issue. All the courts below recognized 
that  there  was  prima facie  merit  to  Mr.  Caron’s 
claim  (R. v. Caron,  2006  ABPC  278,  416  A.R. 
63,  at  para.  149;  2007  ABQB  632,  84  Alta.  L.R. 
(4th) 146, at paras. 32-36 and 40; 2009 ABCA 34, 
1 Alta. L.R. (5th) 199, at paras. 58-61). It would, in 
the words of Okanagan, be contrary to the interest 
of justice if the proper resolution of this case on the 
merits was forfeited just because Mr. Caron — the 
putative  standard  bearer  for  Franco-Albertans  in 
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Franco-Albertains dans la présente affaire — ne 
disposait pas des ressources financières nécessaires 
pour terminer ce qu’il a commencé.

(3) L’importance pour le public

[44] Suivant le critère établi dans Okanagan, la 
condition relative à l’importance que le litige revêt 
pour le public comporte trois aspects : « [l]es ques-
tions soulevées dépassent le cadre des intérêts du 
plaideur, revêtent une importance pour le public et 
n’ont pas encore été tranchées » (par. 40). Les litiges 
constitutionnels ne répondent pas tous à cette condi-
tion, étant donné qu’on ne peut dire dans tous les cas 
que « l’affaire est si particulière qu’il serait contraire 
aux intérêts de la justice de rejeter la demande de 
provision pour frais » (Little Sisters (no 2), par. 37). 
Ce qui est « si particuli[er] » en l’espèce, c’est que 
l’affaire vaut prima facie d’être instruite (suivant la 
terminologie utilisée dans Okanagan) en tant que 
contestation visant tout le corpus des textes juri-
diques unilingues de l’Alberta. Les répercussions 
d’une issue favorable à M. Caron sur la législation 
de l’Alberta pourraient être extrêmement graves et 
les difficultés qui en résulteraient devraient, si cela 
devenait nécessaire, être résolues sans tarder. Une 
contestation marquée par l’inégalité, où l’auteur de 
la contestation, faute de moyens financiers, aurait 
eu à abandonner sa défense en cours de procès lais-
serait irrésolue la question. L’abandon par M. Caron 
à la dernière étape du procès ferait simplement en 
sorte que les frais engagés et les ressources judiciai-
res mises à contribution jusqu’à présent par le public 
ainsi que par M. Caron pour régler cette question 
soient gaspillés.

[45] Le préjudice découlant de l’incertitude persis-
tante concernant les droits linguistiques de la mino-
rité francophone en Alberta transcende la situation 
particulière de M. Caron et risque de porter atteinte 
à l’intérêt public général des Albertains. Selon les 
tribunaux de l’Alberta, la question du statut et de 
l’effet de la Proclamation de 1869 n’a pas été entiè-
rement réglée dans le cadre du litige précédent. Il 
est dans l’intérêt public que cette question soit exa-
minée dès maintenant. À mon avis, c’est ce qui rend 
l’affaire « suffisamment particulière » au sens des 
arrêts Okanagan et Little Sisters (no 2).

this matter — lacked the financial means to com-
plete what he started.

(3) Public Importance

[44] The public importance aspect of the 
Okanagan test has three elements, namely that 
“[t]he issues raised transcend the individual inter-
ests of the particular litigant, are of public impor-
tance, and have not been resolved in previous 
cases” (para. 40). Not every constitutional case 
meets these criteria, as it could not be said in each 
and every case that it is “sufficiently special that it 
would be contrary to the interests of justice to deny 
the advance costs application” (Little Sisters (No. 2), 
para. 37). What is “sufficiently special” about this 
case is that it constitutes an attack of prima facie 
merit (as that term is used in Okanagan) on the 
validity of the entire corpus of Alberta’s unilingual 
statute books. The impact on Alberta legislation, 
if Mr. Caron were to succeed, could be extremely 
serious and the resulting problems ought, if it 
becomes necessary to do so, to be addressed as 
quickly as possible. A lopsided contest in which 
the challenger, by reason of impecuniosity, had to 
abandon his defence in the midstream of the trial 
would not lay the issue to rest. The result of Mr. 
Caron’s collapse at the final stage of the trial would 
simply be that the costs and judicial resources 
already expended on resolving this issue by the 
public, as well as by Mr. Caron, would be thrown 
away.

[45] The injury created by continuing uncertainty 
about French language rights in Alberta transcends 
Mr. Caron’s particular situation and risks injury to 
the broader Alberta public interest. The Alberta 
courts have taken the view that the status and effect 
of the 1869 Proclamation was not fully dealt with 
in the previous litigation. It is in the public interest 
that it be dealt with now. This makes the case “suf-
ficiently special” under the Okanagan/Little Sisters 
(No. 2) criteria, in my opinion.
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il a ordonné au ministère public de payer les frais 
juridiques déjà engagés (et donc chiffrés) par M. 
Caron. Somme toute, j’accepte la conclusion de la 
Cour d’appel que les contrôles financiers en place 
étaient adéquats et répondaient à la norme établie 
dans l’arrêt Okanagan.

V. Conclusion

[48] J’estime que la Cour du Banc de la Reine 
de l’Alberta possède la compétence inhérente de 
rendre l’ordonnance de provision pour frais qu’elle 
a prononcée en l’espèce relativement à une instance 
devant la Cour provinciale. Dans l’exercice de cette 
compétence inhérente, elle n’a commis aucune 
erreur de principe en tenant compte des critères des 
arrêts Okanagan et Little Sisters (no 2). Sur le fond, 
je m’en remets à ce qui me semble être l’exercice 
raisonnable du pouvoir discrétionnaire du juge de 
la Cour du Banc de la Reine. Je suis donc d’avis de 
confirmer la décision de la Cour d’appel de l’Al-
berta et de rejeter le pourvoi.

[49] Il n’est généralement pas possible d’obtenir 
les dépens dans une instance quasi criminelle (sauf 
dans des circonstances particulières, notamment 
une inconduite du ministère public, ce qui n’est pas 
le cas en l’espèce), mais la présente affaire consti-
tue davantage un litige constitutionnel ordinaire 
qui a été engagé (comme je l’ai dit) par un plaideur 
impécunieux au profit de la communauté franco-
albertaine dans son ensemble. Dans ces circonstan-
ces inhabituelles, M. Caron devrait avoir droit aux 
dépens devant cette Cour sur la base partie-partie.

 Version française des motifs rendus par

[50] La juge Abella — Je suis d’accord avec 
le juge Binnie pour dire que les circonstances ex-
ceptionnelles de la présente affaire justifient à bon 
droit l’octroi d’une provision pour frais dans l’in-
térêt public en fonction des principes établis par 
cette Cour dans Colombie-Britannique (Ministre 
des Forêts) c. Bande indienne Okanagan, 2003 
CSC 71, [2003] 3 R.C.S. 371, et Little Sisters Book 
and Art Emporium c. Canada (Commissaire des 
Douanes et du Revenu), 2007 CSC 2, [2007] 1 
R.C.S. 38. Je crains toutefois que les motifs du 

financial controls in place were adequate and met 
the Okanagan standard.

V. Conclusion

[48] In my view, the Alberta Court of Queen’s 
Bench possessed the inherent jurisdiction to make 
the funding order that it did in respect of pro-
ceedings in the provincial court. There was no 
error of principle in taking into consideration the 
Okanagan/Little Sisters (No. 2) criteria in the exer-
cise of that inherent jurisdiction. On the merits, 
I defer to what seems to me to be the reasonable 
exercise of the discretion by the Queen’s Bench 
judge. I would therefore affirm the decision of the 
Alberta Court of Appeal and dismiss the appeal.

[49] Although costs are not generally available 
in quasi-criminal proceedings (absent special cir-
cumstances such as Crown misconduct of which 
there is none here), this case is more in the nature 
of regular constitutional litigation conducted (as 
discussed) by an impecunious plaintiff for the ben-
efit of the Franco-Albertan community generally. 
In these unusual circumstances, Mr. Caron should 
have his costs on a party and party basis in this 
Court.

 The following are the reasons delivered by

[50] Abella J. — I agree with Binnie J. that 
the unique circumstances of this case appropri-
ately attract the award of interim public interest 
funding based on the principles developed by this 
Court in British Columbia (Minister of Forests) 
v. Okanagan Indian Band, 2003 SCC 71, [2003] 
3 S.C.R. 371, and Little Sisters Book and Art 
Emporium v. Canada (Commissioner of Customs 
and Revenue), 2007 SCC 2, [2007] 1 S.C.R. 38. I 
am concerned, however, that the reasons may be 
seen to unduly expand the scope of the common 
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